


TO the Hon. H. W ror . Cpa tee othe thor 


Lee County:- 


Your comolainant, Perdie Orr, for herself and as next friend 
for her brother, Rovt. 5. Orr, respestiully renresents and wilt 
Siow unt o your nonor as follows to-wit: 

lst. That at the First November rules, 1388, Rebecea Orr 
exhibited ner bill in Chancery agaanst your complainant and 
otuers and therean set forth that orevious thereto, to-wit, 
on the 7th day of April, 1883, she and her husband David M. 


Orr, made a conveyance of a certain tract of land situated in 


Lee County, Virginia, whereby she and her said husband convey- 


ed to Robt. S. Orr, Sr., father of your complainant and her 


prother, Robt. 5. Orr, Beet of land in the said deed men- 
tioned and described upon the terms therein stated. The said 
HBL vet Tort siat the acknowledgement to tre said deed was 
insufficient, and that on account thereof the said (eed was 
Vou. Your complainant at that time was an infant and a mere 
anilda. The said Robt. S. Orr, 5SF.; father of your complainant, 
1144 90 the 4th day of August, 1330, and at 1! first November 
miles 1888, the said plaintiff, pesede Orr, in said original 
pill filed here suit, se time of the bringing of said suit 
your gomolainants yrother.was not then born, and was born on 
the sth dav of Februapry, 13389, following the inatituvaonw, Be 
3914 suit in November, 1838. 50 far as vour complainant was 
sonaerned said bill was answered 5Yy 4 euardian ad litem, who 
filed a formal answer which simoly prayed for the protection 
of ner interest by the fourt. And uoon the assue so made and 
foined in tne said bill and answers, the vrignts of your yeti- 
tioner ana that of her said brother were affected in a naLer— 
ial way by two decrees whien are final decrees, and wiich were 
entered tnerein, the first of whieh was entered in vacation ,n 
Sent. 128th, 1889, and is in the following words and figures 


i o-wit . 





Ere hia, 
Gireuit Court of Lee County in Vacation September 12th} 
1339. | 
Repecea Orr 
Vs. In Chane 
BE. W. Pennington, admr. «ec. 


This cause same on this day to be heard in vacation 
pursuant to a consent decree entered herein, unon the pill, 
answers, exhibits, and decree entered and was argued by scoun- 
Se]. | 
Ani the court being of odinion that unier the decisions of 
4ne Supreme Court of this state that the acknowledgement of 
said Rebeceoa Orr of the deed of convevance to Robt. S. Orr is 
Aefective as to said Rebecca Orr ani nbt in accordance with the 
statute and that no subsequent ratification thereof by said 
Rebecca Orr can be shown by Dafwoles and the court being fur- 
ther of the ian that the said R. §. Orr if alive would be 
entit ied to’ elect, under the circumstances of this case, and 
as said -R..S. Orr is dead and Has left minor heirs, it is 
therefore adjudged oriered and decreed that J. A. @ Hyatt re- 
port to this court the cash value of the land conveyed to R.5. 
Orr and the cash value of one-nalit when partitioned, DRC) ren 
tal value as found by the arbditrators of said land and of one- 
half thereof, the anmial value of the supnort of David M. Orr 
ani Rebecca Orr and tie time they and each of them was suppoft- 
ed by said R. S. Orr and those claiming under him the amount 
ani date of anv moneys or other things paid, expended or in- 
curred under and by virtue of the contract under which H#.5. 

Orr held the land in controversy, the value of the time,trouble 
and exnense R. S$. Orr was at in carrying out said contract Tor 
a3id land and aate from which interest should run on each iten, 
tie date of the death of David M. Orr and R. S. Orr, the per- 
manent improvements put on said Land and value thereol, and 
time when nut there, He wilt show whether it is to tne inter- 
est of said heir of R. S. Orr to accept one-half of the estate 
under said contract or receive the same in toto, and also the 
amount chargeable wd08n the moity ae) Rebecca Orr by virtue of 
said contract, ne will report any other matter deemed pertinel| 
or which he mav be by the by the varties specially requested 
to revort, he will file tne evidence o1 which he acts. And 
this cause i8 continued. 

M.S. &. Morrison, 

September 12,1889. 
To the clerk of the 
Ait Court.iItonr Lee 


ne geconi of said decrees was entered on the ond day of 


April, 1890, and is in the following words and figures to-wit} 


Rebecca, Orr og poe 
iainst In Chancery. 
BE. We. Pennington, admr., &c. et al. Deft 's. 


This cause came on this day, by consent of parties 
oy their attorneys, to be heard upon the original bill and ex; 
nibits therewith, tae answers of the defendants to said origal 
al bill and general replications thereto, the supplenental 
bill and answers thereto, and excentions to the answer of E.W. 
Pennington, admr. &c. & Ligzie Orr, widow of R. 5. Orr, de- 
@eased and the court sustains said exceptions as to said new 
matter and no further answer being filed and general rep Lica 
tions to said answers, the depositions of witnesses, tne ré—- 





Ap hur 


oort of Commissioner Hyatt 2nd statements therewith, tne ex- 
sevtions to 32i2t revort and statements, the agreed state of 
facts filei with said revort and the former decrees entered in 
tye cause and was arcued by counsel, And the court being of 
opinion, that the plaintiff, Rebeo3a Orr, cannot claim support 
unier the deed maie to R. §&. and 
at the same time clain rents for the land thereby conveyed 

ani the land itself, and also of opinion that there was no 
eontract, or implied contract, with R. 5. Orr lor pay for her 
services as housekeeper, under the circumstances of this case. 

Ani the court veing further of obdinion that the improvements 
made by R. Ss. Orr are not of that kind Whiich are properly 
classed as permanent improvements; and that the plaintiff 1s 
entitled to have her moity of sald iand, and dower in the 
otrer moity, assigned her by vroper metes and bounds, add that 
sne is entitled to tie rents of one moity and one-third of) Tie 
rents of the other moity of said land from the time of the in- 
stitution of this suit, and that Commissioner Hyatt has correct 
lv ascertained the value oF the said rents. ( Itiis therefore 
qijudged ordered and decreed that L. hM. Carmical, J. H. Hobos, 
and E..V. Litton be and are hereby avnointed Commissioners, 
who, after being dily sworn for the purpose, will go upon the 
lani in controversy and partition tie same petween tre plain- 
tiff and the heirs of R. S. Orr iecersed, assigning to the 
gaiqd Rebecca Orr one-half of said land and to Perda Orr and 
R. S. Orr, heirs of R. S. Orr, deceased, the other alf of said 
land, quantity, quality, anid value ceing consdered by them in 
sakd vartition, and the Commissioners in making said partition 
will assign the one-half of said land to tne neirs of RR. 5. 
ory deceasea, adjoining their other lanis 1% tne sane oan be 
jone without material injury to the interests of the said Re- 
Deaca Orr, 321d Commissioners will then lay off and assign 
to Rebecea Orr one-third in rental valueof the moityv of said 
land assigned by them in their said partition to the Heirs of 
R. 3. Orr degeasea, as and for her dower interest, 28 ee ae 
of D. M. Orr, deceased, in said land, and will report thelr ac— 
€Fion to tne next term of this court. ) 

{4 is further adjudged, oriered and decreed that the said 
Rebecea Orr recover of BE. W. Pennington, administrator of the 
estate of R. §. Orr, deceased, out of the estate of the said 
Jecerent in the hands of said adiar. unadninis tered tie sum 
of 233.33 1/3, the amount of the rents of one moity and one-\ 
tiiri of the rents of tne other moity of said 1an‘, ‘hat have 
acarmuet since the institution of this suit and up to Jamuary 
lst, 1890, with interest themeon from the said lst day of Jan. 
1890 wntil paid, subject to 4 eredat of 50.00 naid by said 
R. S. Orr Advil 7th, 1883, ani *10.01, one-n1alf tie taxes on 
saiq land for t.e year 1889, naid January ist( 1890, » Amdryie 
is further adijuiged orderei and decreed that the exceptions 
filei to Commissioner Nyatts report and statenents therevaith, 
Dv plained. tr = Tid lefeniavits are anmiled, 320 Laras toe said re 
Nort and statements are not in eonflict with this decree, and 
in so far as the said renort and statements am in contlict 
with this decree the sgia exvedtions thereto are sustained & 
‘ais eause is continiet. 

Memoranda. 

me Jlefentants sugstestang tiat they feel accrieved by this 
Jearee ani desire to appeal theres ron, it is omiered that exe— 
aution be stayed for 30 days, woon the defendants, or eltmer 
of them, or some one for then, exeautine band in the penalty 
of ¥200.00, with good security, betore tne clerk of this court, 
aonditionei agcoriing to Law. 


The gaid deerees are erroneous Decamse oF the error of law 


apparent upon the face of the record,which errors are as Sol- 





Lows to-wit: 
The said court erred 1n hoiding that the certificate 
attached to the said deed of Anril ‘7th, 1883, was not suffi- 


gient anil your vomplainant is advised that the same was suf- 


ficient and here files with this peLition a covy of the said 


eed and ~zKnowledeenent as nart hereof, the acknowledrement 
OAL Bey brsfe > mel 
of which is in the,words and Tigures Bollowing to-wit: 


" Vircinia, Lee County, to-wit: 

We Jonn B. Pennington and Ww. R. Yeary, two Justices of 
the Peace in, and Tor the County ana, state aloresaid do certify 
that Rebecca Orr, wite of David M.. Orr, whose names are signed 
to the Toreroing deed bearing Gate .on the /th day of April, 
1833, versonally anveared before m6 in our county, and deing 
examined “by us privily and apart from her said nusband and hav- 
ing the deed read and fully explained to her, acknowledged 
that she had willingly executed the same and does not wish to 
rat part, eb . 

Given under our hands this the 20th day -of April, 1883. 
Bok.) VORP EA EER 


J. Bu Perainedon. ‘sere 
Your @comolainant is advised the the Court erred in holding 
yat the said certificate of gaid Rebecoa Orr wis insufficient 
and that therefore the deed was vold, and is afvised that ithe 
said acknowleicement was sufficient to somplete the 
s0nveyance,. 


a 


anie Tie said deerees was Turhhner erroneous beaause if 


gaid acknowleivement was not sufficient to complete tne deed 


necessary to make an absolute conveyance of her title inthe 
oroverty thereby conveyed, if was sufficient to make fhe 

said deed an exeoutory contract, ani your complainant is ad- 

vise. that it was the duty of the’ Court to nave so held undex 


the answer of ner puarlian adi litem to protect her interest 5 


ani infant, because the evidence in the case showed that said 


Yo 
deed was made after the Act of April 4th, 1387, by which a mar- 


riei woman was authorized and vermitted to make contracts in 
relation thereto and for the tisnosal of her separate estate, 
ani at the time said convevanve was made a one-halfiterest 


said tract of land was ner sevarate estate, The evidence 


said gase also showed that vour complainants Tather had com= 





bliea with his part of the said gontracst and had taken Tull 
nossession thereof and iad used and ogcuvied saii lana from 
the date of said deet uv to the time of his death. Tne evi- 
Jence also shows that David N. Orr, the husband of said Rebecca 
Orr, joined with her in wakine said deed, and althanen Your 


4. 4 


gomoLlainant does not convede that th said acknowledgement of 
tne said Rebecca Orr is not sufficient, yet 12 she snould be 
mistaken in this contention, she is further advised that the 
said Aeed so acknowleiged as sforesaida is sufficient to gonsti-| 
tute an executory contrast which it was the itty, of Tae Coury 
in the ease made to nave so exeouted the same arainst the said 
Reveeca Arr as to protect Hue interest, sf your gomniLainant 

ani her said brother unier their answer by their said guardian 
aq Litem. 

Tne last last lent ionel decree is erroneous especially 
a3 to the said Robt. S. Orr because o} the ft ich) that the cours 
sustained an objection made that the answer of EK. W. Pennington 
sna others filed to the amended and supp .emnental bill oj tae 
said plaintiff, whereby the aaid Robt. S. Orr was made a par- 
ty to the sal stiit.: (It has been stated aforesaid that the 
saiq Robt. S$. Orr was born on tne Ita day or February, Oe 
ana the first of said decrees rendered in said cause on Sept. 

12, 1889, a6 whieh time the said Robt. S. Orr was not a party 
to said suit in any ie) aaa was not made a party until the 
filing of said supolemental bill Tilted in said cause on April 
Pad, 16890, 

AY tre filing of said anendel and suoplemental bill, answer 
was filed by said Rodt. S. Orr's guatiian ai Litem, and 
ani answer by BE. W. Pennington ani ofners, ani altnougn 
answer of the said guardian ad litem was merely formal, 
answer of the said Pennington ant others brought to the atten- 


tion of the court the sontention that 3914 deel was an execu- 


— 


Lunes good Aa an Ue ecelor % Seecls wae 
tory contract anidiAnot cool as 4 deed, wiich Answer being @c— 


agepted to by the olaintiffs in said cause, 3914 excention Was 





sustained and said answer rejected on the rvround that said con- 
tention was new matter, but whether new matter or not as to 
your said complainant, it was not new matter as to the said 
Robt. S. Orr, your complainants bro&her, because he nad not 
therefore been male a party to the suit, and it new matter to 
your gomolainant, she was then an infant ani said answer was 
filed one vear thereafter, and your complainant is advised tn8 
1% was the duty of the court in the interest protect @ag the 
rights of an infant, to nave considered sald answer as a bill 
of review and reverse the maid decrees as atoresaid upon the 
rround that the said deed was an enforcealbe executory contrac}. 
Your complainant revresents that she became of are on tne 
lith day of Novemver, 1907, and represents that this bill ol 
review is filed withing the time allowed her bv law under sec-— 


tion. $435. of the code! of Virginia. 


Your gomplainant would further show unto your honor that 


4 


she and her said brother are interested in the matter dispose 
of by the said deerees in the following manner. 

Your comlainant ani her said brother are the only ahliaren 
and heirs at law of Robt. S. Orr, deceased, 

After the death of their said father, the said Robt. &. 

tne said Redeaca Orr instituted the sald sult in 

which gaid decrees aforesaid were rendered Tor tne purpose ol 
avoiding tie said deed above referred to, ani Tor the purpose 
of recovering one-half of the said tract oF land conveyed by 
g$23i14 deed, and your complainant here refers to and makes part 
of tiis vetition tne entire proceedings had in said cause in- 
Qluding the bills, answers, exhnidits, decrees, depositions, 
Commissioners reports, and all other pavers belonging to and 
ingluded in the said record. The said tract of land in ques— 
tion was at the time of the death of the father of your com 
Yiainants, in nis possession and he was using and oceupy ing 
the game as his own under the said deed, and your complainants 


by treir guarlian and lecal representatives gontinued to own 





and occupy s2id tract of land after the death of their father 
until the rendition of said decree as aforesaid, after which 
time commissioners were anoointed in the said cause whao divi- 
jel said land, ani vour petitioner and her brother,under the 
proceedings had in the said cumse lievein sought to be vreveewed, 
Lost possession of one=1alf oF said tract of land as well 22 
one-third of the other half during the life time of the said 

a3 will fully anpear ov various proceedings had 
in the said cause. Your vetitioners representg that they ean 
will ve benefitea by reversal of the said decree, because it 
will sive to them proverty worth in the neignbornood of about 
%000,00, together with such rents and profits as they shall 
ve entitled to regover from those who Nave with-.eld it Irom 
‘hem, 

Your vetitioner would further show that her said prother 1s 
under the age and an infant heaving been born on the 3th day 
of February, 1509. 

Your petitioner would further represent and show unto “ver 
honor that the said Rebecea Orr some time about the fear 1895, 
Aevarted this life intestate, leaving as her heirs ar law your 
netitioners, and Mary Wells, Clamania Wells, and William A, 


Orr, the said Mary Wells, Cl mania Wells, and W. A. Orr being 


‘hen and nave sinee been residents of the state of Tennesser,. 


Your petitioners are the grand-children of the sald Reoecca 
Ur, ani tne otner three parties above named are the children 
sf the said Rebeca Orr, 

Your complainants would further renresent and show unto 
your honor tuat vefore the death of the snd Rebecesa) Orr, bo 
wit, on the 27th day of Feb, 1892, she conveyed the said tract 
of land so recoverei in said suit as aforesaid, to S. B. Wells, 
musband of said Mary Wélls, waiech said deed is without tove= 


nants of warvanty. The said deed is recorded in the office 


of the clerk of Lee County in deed book 29 page 1A. 





Your petitioner would further represent and show unto your 
honor that the said S. H. Wells and Mary Wells his wife, ody 
jJeeq Aated the 28th dav of Fed. 1897, sonveyed said tract 
of amd to Si.M. end A. B. Saffel, which deed is recorded. in 
deed book No. 33 vage 110, and which coitains covenants of 

warranty, Your complainant is informed that the 
the said Wells and Wite to thé said S.-M. & A.B. 
been consumated lone before the sald conveyance was 
made as aforesaid, and your complainant is futther informed 
and charges that S. M. & A. B. Saffel obtained from the said 
oH, Wells and Mary Wells, and possibly the other heirs of 


Rebecca Orr a bond to indemnify them against loss to them by 


@.é ‘ , 
. i a ; * 


reason of a si lad Ides the jeorees entered in the said cause 
nerein sought to be reviewed. 

rn consideration wheveof your complainant prays on benalf 
ff nerself and her said brother that the said Clamania Wells, 
Mary Wells, William A. Orr, Le ok. Awe Be» Sasrél. be *nheade Dear 
ties defendant to this bill, and be required to answer the aanme 
yt Not under oath, that an ovder of publication be mane, post- 
ed and published as the law requires as to the said Clamanda 
Wells, Mary.Wells, and William A, Orr, the said non-residents. 
that the said S.M. & A. B. Saffel be required to file with 
their answer nereto the said bond so executed as aforesaid to 
tiem by the said S$. H. Wells ani wife, tnat the said decrees 
a3 aforesaid be reversed and set aside and relie?! be grantet 
arainst tne same, and that in lien thereof the cour® shail 
store CP See comp Lal Haat ana her said brother the said t2 


of land, togetner with all rents and orofits, which under the 


aS ae : 
law, they are entitled fo recover L954 the sald parties who 


nave been in possession thereof, and that your complainants 
may have all other, further, and general reliel in the premises 
a3 the nature of their cause good conscience requires. 


And they will ever pray/& 
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Wlennington Brug. 
ATTORNEYS AT LAW 

JONESVILLE AND PENNINGTON GAP VA. 





To the Honorable H. A. W. Skeen, Judge of the Circuit Court for 


Lee County, Virginia. 


Humbly complaining your petitioners Perdie Orr and R. 5S. Ore 
would respectfully represent and show unto your honor that hereto- 
fore they filed their original and amended bills in your honors court 
against Rei Ba Saffel and others, the object of which was to recover 
eartain lands which had been taken from them under proceedings in a 
certain Chancery cause of Rebecca Orr, complainant, against them and 
others, defendants, which said original and amended bills are here re- 
ferred to and made part of this additional and supplemental iil. 

Your orators represent that as heretofore allerved in the bills 
and proceedings in this cause, Rebecca Orr departed this life, in the 
state of Tennessee testate as your orators are informed, and indebted 
to your petitioners as of the date of January lst, 1910, in the sum 
of $633.00 as shown by the report of Geo. P. Uridiin, -commissionsér, 
filed in this cause for the rents and profits of the real estate of 
your complainants which she had in yossession for the years 1890 and 
1891, am that the said S. H. Wells also departed this life intestate 
being inde>ted to your orators in the sum of $1425.00 as of January 
lst, 1910, for the use and occupation of the real estate of your ‘om- 
plainants for the years 1892 to 1897 inclusive, as shown by the resort 
of Geo. P. Cridlin, Conmissioner, filed in this cause. 

Your petitioners will further represent and show to your honor 
that at the time of the institution of the said suit 4s aforesaid by 
them and the filing of the original and amendea bills herein, your 


petitioner, the said R. 8. Orr, was an infant under the age of 21 


years, that since the institution and filing of the said original and 


anended bills as aforesaid, he,the said R.S.Orr has become of age 
and reached his legal majority of twenty-one years on the aay os 
January, 1910. 

Your orators would further reprevent and show to your honor that 


the estate of the said S. H. Wells and the said Rebecca Orr has not 





~o~ 
been administered on in the State of Virginia and on motion of your 
conplainants the estate of each bhe said S. H. Wells and Rebecca Orr 
hes been conmitted for administration to W. Y. Tucker, Sheriff of Lee 
County, Virginia. 

Your orators would further represent and show unto your honor 

that the said S. H. Ve Ae at gable gre 3 ,llersd, obtained the title 
} BE tice tt gg 

to the tract of land tof conte, 20 “i's said mother-in-law, the 

said Rebecca aTe ae B55 10 IP weonveye the bata property to the 

said A. Be & S. Me Saffel For twe consideration of $3§90.00 as shown 

by the deed of the said S. H. Wells to the said A. B. Seffel, dayed 

February 2, 1897, recorded in deed book 33 page 110; that the said 

co. H, Wells did not in fact pay anything for the said land but simoly 

wag Lhe hnolderof the legal title thereto for the purpose of selling 

and distributing the money which should be received therefrom. 

Your orator alleges that the said S. H. Wells sold the said 
property to the said A. B. Saffel and S. M. Satfel, collected a part 
of the purchase money previous to the death of the said Rehecce Orr 
and about $2000.00 after her death: and under the Will of the said 
Rebecca Orr; Jk ap 9 the yemainder over 40 the said William A. Orr, Mary 
Wells, and “Glecenda Wells. And your orator alleges that the $2000.00 
was assets in the nends of the said S. H. Wells for the payment of 


gebts and obligations of the said Rebecca Orr, and your orators al- 


lege and are advised that the said claims of your orator for rents 


and profits for the said years as keresmke een’? have been dis- 


charged snd paid out of the estate of the said Rebecca Orr. Your 


orators allege “het William A. Orr, Clamanda Yells, and Mary Wells 


pur 


tt. ¥ 


received all of said money end much more than enough to satisfy the 
claim of your petitioners for the said rents end profits owing to 
them by the said Rebecca Orr, deceased. 

Your petitioners aré sdvised that under the opinion of the cour t 
in this cause the said William A. Orr, Clamenda Wells, and Mary Wells 
are entitled to recover of your complainants 75,00 each, with inter- 


ast from two years after the date of the death of said Rebecca Ori» 





sateer 


the payment of which said sum of money your complainants have no ob- 
jection, provided they can be reimbursed or paid over the rents and 
profits which is due them from the said property. But your orators 
ore advised thet it is manifestly unjust for tne said clemanda Wells, 
Mary Wells, and William A. Orr to receive the estate of Rebecca Orr, 
orh.je-reccebve bret binta-funds- derived from the sale of your comn ™ 
ed. atip (teCeeute meth, Char eeec $l Ce tet tn Che + Lonae 

plainants property to the said A. B. Sette. tie iclhass Paine ia@~at the same 
not to account to your complainants Fake sufficient to 
the rents and profits which the said Rebecca Orr is justly owing to 
them. 

The object therefore of this amended and supplemental bill is to 
off-set as against the claim of the said Mary & Clamanda Wells, and 


os 


ba 
Willian A. Orr for the said wapeid—purerewe money under the deed oF 
- A cm 
Shere Sreener , ai-eieimesto the si rents ard profits saa the 
said Rebecca Orr , to the extent which the said Glamanda Wells, Mary 
Wells, and William A. Orr receivéd money and estate from the 


Rebeces Orr either as a gift before her death or afterwards, and 


a 


for the further purpose of obtaining judgment against the estate of 


the said S. H. Wells and Rebecca Orre’77 “* 

Te prayer therefore of your petitioners ite that the said wW.Y. 
Tucker, administrator of the estate of the said S. H. Wells,ana the 
sadd W.Y.Tucker, administrator of the said Rebecca Orr, and the said 
Mary Wells, Clemanda Wells, and William A. Orr be made parties to 
*his amended and supplemental bill, and be required to answer whe 
seme, but not under oath, answer under oath being expresslfg waived; 
that upon a hearing under the ollevations of this amended and supple- 
mental bill, the said Mayy Wells, Clamanda Wells, and William A. Orr 
pe reauired to account for such sums of money as they may have re- 
ceived of the estate of the said Rebecce Orr, that the amount so ré- 
ceived by them be credited with the enount which your petitioners are 


due them by reason of the said deed of April 7th, 1883, ffom the said 
Rebecca and David M. Orr, and that a judgment be rendered against the 


said Mary Wells, Clemanda Wells, and William A. Orr for a sum suffi- 





cient to pay the balance owing on their claim agsinst the said és- 


tate of Rebecca Orr, not to exceed the amount so received by the 


said Mary "ells, Clamanda Wells, atd William A. Orr from the estate 


of their said mother, either in her life time or under her Will. 
And may all other, further and general relief be granted your peti- 
tioners that the nature of their cause and good conscience requires, 


and they will’ ever pray «c. 
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ATTORNEYS AT LAW, 
JONESVILLE AND PENNINGTON GAP, VA. 


«7 : 
y ' 


K 





To the Hon. H. Aw W. SkKeen, Judge of the Circuit Court for Lee 


County, Virginia: 


Hunbly complaining your petitioner, Perdie Orr, who sues for her~ 
self and as next friend for her brother, Robt. S. Orr, a minor, would 
respectfully repregent and show unto your honor that heretofore to7 
wit at the 1st March Rules, 1908, she filed her priginal bill of com 
plaint, the purposes of which are fully set forth therein against A.B. 
Saffel, S. M. Baffel, Clamanda Wells, Mary Wells, and William A. Orr, 
which said original bill is prayed to be taken as part of this amended 
and supplemental bill as fully and completely as if set out in full 
herein, Upon the said bill and the answers of the defeniants a de~ 


eree was entered in the said cause on the 14th day of May, 1908, grant 


ing the prayer of the said plaintiffs bill and setting aside certain 


decrees entered in the Circuit Gourt of Lee County on September, 12th, 
1889, and April 2nd, 1890, respectively, in the Chanc@ry cause entitle 
Rebecca Orr against HE. W. Pennington, sdministrator,aad others, and 
awarding to your complainant the tract of land eekee in quesgion in 
said cause, and also appointing a Commissioner to ascertain certain 
facts for the further decree of the court upon matters to be presented 
thereafter, to which Said decree as entered last aforesaid, the de~ 
fendants prayed and obtained an appeal to the Supreme Court of Vir 
ginia, which said appeal was duly heard by the said Supreme Court and 
an order entered thereon on the 24th day of June, 19 09, affirming the 
said decree of May 14, 1908, as will more fully appear by a copy of 
the said decree herewith filed as part of this bill and marked as ex- 
nibit No. "1". By the terms 6f the said decree of May 14, 1908, on 
the motion of the defendants the said decree was suspended on condi-~ 
tion that the said defendant should execute bond in the sum of 5300.00 
for ninety days, and in pursuance of said order to-wit, on the 5rd 


day of June, 1908, the said defendants A. B. Saffel and S. M. Saffel 





» 


with W. E. Orr and Jas, W. Orr as security, executed the said suspend: 
ed bond with condition to pay all damages which might result to the 
plaintiff in the said suit by reason of such suspension, as will more 
fully appear by the said priginal pond which is herewith filed as part 
of this bill as exhibit No. "2". 


And your petitioner would further represent and show unto your 


honor that the said defendants did apply to the said Supreme Court 


and obtained therefrom an appeal upon ghe condition that the said de~ 
fendants would execute bond before the clerk of the Circuit Court for 
Lee County in the sum of $500.00, in pursuance to which A. B. Saffel 
end William A Orr as principal, James. W.Orr, W. E. Orr, and Cc. D. 
Orr as security, entered into and executed a pond in the sum of $500 
conditioned wpon the defendan’s S. M. & A. B. Saffel, Mary Wells, 
Clamanda Wells, and William A. Orr performing emiveerttibee the said 
decree of the Gircuit Court for Lee County, in case the same should 
pe affirmed and the said appeal dismissed, and to pay all damages 

and costs and fees that may be awarded against or incurred by them, 
which said bond as to its full purport and intent is herewith filed 
as part of this 2111 marked as exhibit No. "3". 

Your petitioner would further rpersent and show unto your honor 
that soon atter the said decree of May the 14th, 1908, was entered 
in the said cause, the said A. B. Saffel and S. M. Saffel began seli7~ 
ing and disposing of their property both real and personal, Tor the 
express purpose of hindering, delaying and defratiding your petitioner 
out of the said rents and profits which the said Saffel and Wife 
would be due and owing to your complainants on accout of the use and 
occupation by them of the said land mentioned in the said original 
Dill and recovered by the said decree of May 14th, 1908. 

Your petitioner represents and will show unto your honor hkhat 
the said A. B. Saffel and S. M. Saffel have disposed and converted 
into cash all their property situated in Lee County, Virginia, con” 
sisting of a tract of land which they gold and conveyed to A. kK. De= 
Busk, and a large lot of personal creperty consisting of horses, cat_ 


tle and other things, and have now taken the proceeds of the sale of 





saia property and left the state of Virginia, and have now becoine non- 
resiaents thereof, except a debt which is owing to the said A. B. 
Seffel and S. M. Saffel by Jd. W. & We. Ee OTT 

Your petitioners allege that the said J. W. & W. BE. Orr are in 
debted to the said A. B. Saffel and S. M. Saffel for the sum of 
$500.00, with interest thereon from about June 8th, 1908, which is 
evidenced by a note executed by the said J. W. & W. E. Orr and paya- 
ple to the said A. B. Saffel and Ss. M. Saffel, and which said debt is 
owing to the said A. B. & S. M. Seffel in the said County of Lee, 

Your petitioner will further represent and show unto your honor 
that the said A. B. Saffel and S. M. Saffel have been in the possess~ 
ion of the said land for a period of twelve years, receiving and en” 
joing the rents and profits of the said land, although the said prop” 
erty was rightfully the property of your complainants, and that a 
reasonable charge for the said land per annum would be $250.00, with 
interest thereon from the end of each year in which said rents should 
have been paid, making a total of principle of $3000.00 for rents and 
$1080.00 as interest,  Lef fo. ¢ elon Ca Of Aw Sreeng cng oT~ 

Thct3g BLetcece oe 

Said petitioners would further represent and show unto your hon 
or that the said Ss. MN. & A. B. Saffel have other property, the where= 
abouts of which your petitioner have been unable to ascertain, yr ai 
said estate your petitioners are informed consists of tangible,prop~ 
erty such as money, horses, cattle, money in bank, notes, bonds and 
obligations payable to them. 

The object therefore of this bill is to attach the said estate 


of the said A. B. & S. M. Satffel to secure the payment of the said 


Li<~7 tf @ont—-o Eig a yrRRg ye sai neg ee ged De ae 4-*4-2-7 
rents and profits due to your cmmplainants, to conpel the said A. Be 


and S. M. Saffel to disclose the whereabouts of the said estate so 
enhiding as aforesaid, and to subject the same to the payment of 

such sums of money that this court may ascertain may be due to com 
plainants, to compel the said bondsmen in the said two bonds as afore- 


said to pay all damages which has accrued to your complainants on ac™ 


court of the suspension of the said order and the obtaining of the 
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Sakd appeal, and compel them to deaforn to the extent of their said 
bond in judgment of this court, 

And your orators allege that on account of the said appeal and 
the said suspension of the said decree of May 14, 1908, the said A.B, 
Saffel and S. M. Saffel have been enabled thereby to dispose of their 
said property and put the same out of the reach of your complainants, 
and by reason of which said bond your complainants have been greatly 
damaged to a large extent, to-wit, the sum of $4180.00. 

The prayer therefore of your petitioner is that they be allowed 
to amend their saéd bill and that this bill so amended be treated as 
part of the said original suit, and that A. B. Saffel and S. M. Saf= 
fel, William A. Orr, Clamanda Wells, Mary Wells, Jas. W. Orr, W. E. 
Orr, and c. D. Orr, be made parties to this bill of complaint, and 
that they each be required to answer the same, but not under oath, 
answer under oath being expressly waived: that the said A. B. & S.M. 
Saffel specificially answer where their said property is located, 
whether it be tangible personal property, money in bank, bond or 
otherwise, and that the said James W. Orr and W. E. Orr be required 
to answer how much they owe to the said A. B. & S&S. M. Saffel, and in 
what manner and form the same is owing and when due, That the said 
bondsmen as aforesaid, in the said bonds as aforesaid, be compelled 
to pay all damages resulting from the suspension of the said order 
by said suspending bond, and be compelled to perform and satisfy the 
decree of this court and pay all damares and costs awarded against 
them to the extent of their said bond: that the estate of the said 
S. M. & A. B. Saffel be attached in the hands of the said J. W. & 

W. E. Orr, and any other estate that may be found: that the said A.B. 
& S. M. Saffel be compelled to pay over to the court a sufficient 

sum of money to satisfy the judgment of the court upon a final hear~ 
ing, and that they and their said bondsmen be compelled to pay the 
costs and damages awarded against them in the Supreme Court in favor 
of your complainants which amounts to the sum of $51.88. And may all 


other further and general relief be granted your petitioner that the 


c 


nature of her cause and good conscience remires 
i “MO Axt 
fg yO fr— 


pray &c, Pe 





Virginia, 
Lee County, to-wit: 
I, J. A. G. Hyatt, Deputy Glerk for the Circuit Court for 
Lee County and Stabe aforesaid, do herepy certify that R. L. Penning~ 
ton this day made oath before me that the statements in the foregoing 
bill of dommlaint are true to the best of his Knowledge and belief. 


Given ullder my hand this the 27th day of July, 1909, 


uty Clerk for H.C.T.Hwing, clerk. 
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LEE CIRCUIT COURPR. 
Perdie Orr, al, 
VS. In Chancery 


Mary Wells, et al, . Defendants. 


VWPU TIT TT FG Pe TT TSO FT Es Pe TE TY We BY 


The joint and separate answer of A. B. Saffell and 
se M. Saftell to a bill of review exhibited against them and 
others in the Circuit Court of Lee County, under the above 
styled caption. Said bill of review being to the cause fomerly 
pending in the said court under the style of Rebecca Orr, vs. 
xu.’ W. Pennington, Administrator, et al. 

Not waiving their demurrer heretofore filed in this 
cause, but insisting thereon, respondents answering, say, 

E3 

The said bill of review should not be allowed, form 
the decrees complained of in the original suit were plaintyY 
right. The certificate of acknowledgement to the deed of 
April 7th, 1883 was an invalid certificate, and the said deed 
did not pass the estate of Rebecca Orr in the land in contro- 
versy. 

But if the said certificate was not sufficient in law 

yet the decrres comptaingd of were right and should not 
now be reviewed, because the records in the original suit shows 


that the said Rebecca Orr was hot, as a matter of fact, exam- 
3 


ined as the law requ4gedand did not as a matter of fact, ac- 


knowledge the said deed to be-her act upon an examination sep- 
arate and apart from her husband, and @id not declare said 
deed to be her act and deed, and that she willingly executed 
the same, and did not wish to retract it. The said original 


suit was a direct attack made by the said Rebecca Orr upon 


the ssid ceed, end the certificate of acknowledgement sattached 


thereto, and @l1 the necessary parties to determine that issue 





were before the court, and the court hed jurisdiction to 
ata 

hear end cetermine that question, and tee¢. fact .de- _ 
imam <8 Jy And although the decrees of the court sénng 
to be peeseingopunon the validity of the certificate of acknowl- 
edgement as a matter of law, vote may have been based upon 
a¢ finding by the court that the said certificate was invalid 
as a matter of fact,as is set up in the biil in the said cause. 

Respondentsfurther says the bill in the original suit 
was to set a side the said deed upon the grounds of fraud and 
undue influence and the decrees complained of may properly 
have been pbased upon a finding that such fraud and undue influence 
did, as a matter of fact, exist. Respondents are advised that 
the law is well settled that giving the wrong reason for a 
right judgment or decree does not invalidate such judgment or 
decree. 

é 
Respondents here again state and charge as a fact that 

Rebecca Orr was not examined with reference to her acknowl edge- 


ment to the deed of April 7th, 1883 as the law required, and did 


not acknowledge the same as the law required, she was not 


examined eae tas and apart from her hushand, and did not have 


the said writing explained to her during such examination, ané@ did 
not acknowledge the same to be her act, and did not declare thst 
She had willingly executed the same, and wished not to retract 

it. They further state and charge as a fact that Robert S. Orr 
procured the said decd from the saisd Kebecca Orr through undue 
influence amounting to legal fraud,as is set out and charged 

in the bill in the original suit, end respondents are advised 

that if the bill of review should be allowed in this eWheos then, 
the said issues which were raised in the original cause may 


he reopened and heard upon their merits, and: respondents: refer 





Me) 


to and adopt all the allegation of the original and suplimental 


pills in said original suit as their own. 
6 

Nespondents further say, that as is shown in the bill 
of review, the said Rebecca Orr conveyed the tract of lend in 
controversy to S. H. Wells, by deed dated February, Con. Lees 
in consideration of the sum of three thousand dollars, the sa id 
deed being without covenants of warranty, and thereafter the saia 
Rebecca Orr died insolvent. ‘he said Wells at the time he bought 
said lend and vaid for the same believed he was acquiring rood 
title to the same, and thereagter, to-wit, on February c8th, 
1897 the said S. H. Wells with his wife, conveyed the said tract 
of land to these respondents by deed of general warranty. 
Respondents paid to him at the time, in cash the sum of $3500400 
and at said time respondentsbelieved their title to the said land 
to be good. ‘They had no notice or knowledge of the infirmaties 
in said titles which are now set up in this bill of review, and 

ing 
they further say they, pelieva their title to be good , took 
possession of the said tract of land, which was in a badly run down 
; thereon 

and depleted condition, and they put permment , lasting and 
valuable improvements to the amount of several thousand dollars. 
They erected a new and substantial dwelling house, barn and other 
out houses upon the said land, put valuable and permanent fencing 
upon the smme, and many other valuable improvements upon the 
same in a permanent way and beyound the ordinary and usual 
expenditure for such purposes.And they are advised that in any 
event they will be allowed in Equity, the value of such permanent 
improvements, but they are further advised that a court of equity 
Will not. disturb them in their title to the land under the 
circumstances of this case, and they rely upon the ir pleat of 


being innocent purchasers for value. 





4 
4 
Respondents say that the deed from D. MN. Orr and 
Rebecca Orr to R. S. Orr of April 7th, 1883 required the said 
Rrrs. Orr to pay to dm. Orr, Clamanda Wells, and Nary Wells, 
each the sum of $150.00, which was a charge upon the said land. -Té- 
They state that no part of this charge has ever been paid, and in 
the event that the said heirs of the said HR. 5S. Orr should be 
decrged th@ tract of land, thexkend in controversy they should 
be required to pay to these repsondents the said thrfe amounts 
of money with interest thereon as required in the aforesaid deed. 
Respondents say in this connection that when kebecca 
Orr received from S. H. Wells the three thousand dollars of 
purchase money for said tract of land, as is heretofore set out, 
she Givided the said sum of money equally among her said three 
children, to-wit, Wm. A. Orr, Clamanda Wells, and Mary Wells,, 


and the said three parties therefore received their full 


se , 
consideration, and in eguity thd respondents are advised that Dey , 


(the said respondentspre entitled to be subsfiituted to the 


iT 
We] 
Te NX> oh 


clainsof the said Wm. A. Orr, Clamanda Wells, and Mary 


2 
As against rents and profits claimed in this cause, 
respondents say that they can not in any event be held to account 
for more than five years of the same, and they here plesave and 
rely upon the statute of limitationsin such cases made and 
provided. 
Respondents say that $. H. Wells has long since died 
his estate is insolvent as they are informed am believe. 
Responcent, admits the ages of the plaintiffs as 
out in their bill of review, and admit all the facts in 


said bill which are shown by record evidence, but deny all 


other statements of facts made is said billnot otherwise 





5 


admitted or denyed therein. They say that the land in contrdvex- 


sy was conveyed to David M. and Rebecca Orr from Rk. W. Wynn and 
wife in 1866, and was not, therefore, the sepatate estate of 


Rebecca Orr under the act of Avril 4th, 1877, and all that part 


a 


of the bill of review bearing upon this question is eon 


as the sg respondents, are ageiaca. YG ? ae aL) fren 
ith PO) ee ‘L gh Tt 
Hetall 4 (er-ecid, aol aif” ed S9scn 
N6s v having answer, as fully as they are advised 
it is material they should answer these respéondents pray 
Bp 
to be hence dismissed with the, proper costs inthis behalf expen= 


ded. 
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IRVINE & MORISON 
ATTORNEYS AT LAW 
BIG STONE GAP, VA. 





Perdie Orr and Robt. S. Orr by 

Perijiie Orr his next friend etl We gee cb e's, ue OND Pein oe. 
Vs. In Chancery. 

Mary Wells, Clmamania Yells, Wm. A. Omy 5 


pe M. carfile & A. Be Saffle Pie cee re Nie Gibie teens, CUR ONC athe. 


This cause came on this day to be heard unon the bill of the 
gomplainants and exiibits filed therewith, the joint and separate 
jentiueer of A. B..Saffle & S. M. Saffle, the joinder a the vlaintiffs 
ivsai4d jJemirrer, and issue thereon; the joint and separate demurrer 
of Mary VYellsg¢ Clamania Yells, the joinder of the plaintiffs tw said 
demurrer, and the issue thereon; the separate demirvrer of Wm. A. Orr 
the joiniér of the plaintifis in said demurrer and issue thereon, the 
jolinmpes® and senarate answer of Clamanda Wells and Mary Wells, 

A, Orr, the joint answer of A. B. Saffle and 5.M. 
jon to each of said answers, and was ar 
een. Dy oc 

On consideration of all which it is adjudged ordered and decreed 
that each of the said demarrers be ani the same are herevy qaver—-ruled. 
And the said emse coming on to pe heard vwoon the vill of the vlain- 
tiffs and exhibits filed therewith, the several answers of the said 
Zefeniants and general replication thereto, the court is of opinion 
tunt there is error of law apoarent unon the face of the récord in 
the Chancery suit of Rebesea Orr Vs. E. VW. Pennington, Admr. ct al., 
in respect to the two decrees complained of in the bill of the com 


Olainants in this cause, namely the decrees of Sept. 18th 1889, and 


April 2nd, 1890 respect ive|y,ii so far as they hold the certificate 


of acknowledrement of Rebecea Orr to the deed of David M. & Rebecca 

Orr to R. Simoson, Orr, defectig@ and bad, ani in so far as said de- 

ereeg affects the title of the said Perdie Orr and Robt. 5. Orr which 
a” Ae ee Nee ee. ge dor ‘ —_ 

they acquired under said deed to their fathen, and that sald decrees 


should be reviewed, anmilled and set aside; and the said complainants 





restorea to their vroperty, which they were deprived of by reason of 
said decrees: It is therefore adjudged ordered and decreed that 
said decrees of Sent. 12, 1889, and April 2nd, 1890, entered in the 
said cause as aforesaid in so far as they affect the title of .Pepdie 


2 Robt. §. Orr which they acquired as heirs of their fa-sher, int Sie 


Orr under the said deed of Rebecca Orr & David M. Orr under date of 


and set aside, and jeclared for naught; and that the jLaintiffs Robt. 
Sy Orr s eneae Om recover of the said A. B. Saffle & S. M. Safile 
that vart of the said tract of Lani conveyed in the gaid deed of 
April 7th, 1883, of David M. Orr and wile to R, 5S. Orr, Which they 


the said A. B. & S. M. Saftle now have in their possession and which 


Avril 7th, 1883, be and the same are each hereby vacated, annulled i 


is fully deseribed in the deed or * H. & Mary Wells to A. B. & en 
Safile, lated February 28, 1397 at gee recorded in deen book ime it 
‘three page one huniredrt en, and saber ad vossession thereof is Eoee cath 
to the said plaintiffs or their representative within thirty days 
from the date of this decree, then upon the application of said plain- 
tifs or their attorneys, the clerk of this court will issue a writ 
. ros. weg 

vossession for the, tract ol rand in favor of the said dle ao nbitits * 
avainst the 3a142 A. Be. & 5. MW. Satfle, directed to the sneriff of 
tne County of Lee as the law direets in such cases; and it appearing 
from said plaintiffs bill that certain rents and vrofits are clained 
py the said plaintiffs as avainst the said Aefendants for the use and 
vossession of said tract of land as aforesaid, trom the time: of tht 

> ‘coal s a = 

eviction there; and the court deeming it necessary to have the value 
of these rents,,use and occupation ascertained by a commissioner, 1% 
is therefore adjuised, ordered, and jecreed that George P. Cridlin, 
wno is nereby apovointed a snecial Commissioner for the purnose, a» 
after having given the yarties hereto, or their attorneys ten days 
notice of the time and olace of his sitting, will proceed to ascertain 


ani renort to this court all rents, if any, and against whom said 


rents are chargeable that the sn14 Diaintiffs are entitled GO, and oe 
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itemized statement of the amounts thereol. 

We will also ascertain and report to court whether or not A.B. 
a &. M. Saffle have put any vermanent imorovements upon said propverty, 
ani if so, the value thereof; and he will revort any other matter 
snegially required by nim by any party interested, Re=ete which ne 
himself may deem vertinent. 

Said Commissioner will also ascertain and revort whether or not 

Robt. S$. Orr, or his administrator or heirs, have paid any sums of 


mon-y under the 160d of April 7th, 1883, under the orovision of said 


7 


Ce Cor. en ‘ 
feed in which the said Robt. 5S. Orr was to pay, sao sums of money to 


Wiiliam A. Orr, Clamania Wells, and Mary Wells, and if any of sald 
sums have been paid, the dates and amounts theceos: 


And this cause is continued, 


Memoranda. The defendants,A.B. and S.M.Saffle feeling themselves 
agrieved by the foregoing decree,and having maxed expressed a desire 
to appeal therfrom and moved the court for a suspending order thereto, 
it is therefore ordered that the Pokemon judgement and decree be 
suspended ror $o days upon condition that said defendants or some 

one for them execute bond before the clerk of this sourt in the 


penalty of 4400.00,conditioned as the law wequires in such cases. 








The deposition of A. G. Hyatt and others taken pefore me Geo, Pe 
Cridlin, Commissioner in Chancery for the Circuit Court for Lee County 
ana Special Commissioner directed to take an account of certaly rents, 
profits and improvements, pursuant to a decree rendered in the Chan” 
cery cause of Perdie Orr and others against A. B. Saffel and others, 
pending in the Circuit Court for Lee County, which said decree was en™ 
tered on the 14th day of May, 1908, which said depositions are taken 
to be read on behalf of the plaintiffs in said cause, pursuant to no~ 
tice hereto attached,at the office of the said Commissioner on the 
30th day of July, 1909, and it appearing shat the said notice has not 
been served the length of time required by gaia decree, Jas. W. Orr 
of counsel for the defendants appears thereto and waives the said ten 
days notice and agrees that the taking of the said account shall pro7 
ceed without the seid ten days notice in the same manner as if the 
said ten days notice had been given. 

Present:Pennington Bros. & B. H. Sewell, counsel for complainants. 


Jas. W. Orr of counsel for defendants. 


A. G. Hyatt, a witness of Lawful age being duly sworn deposes 
and says: | 

The taking of these depositions end. the taking of the account by 
the Commissioner is objected to by defendants because it is their in= 
tention to apply to the court to impanel a jury to assess the damages 
of the plaintiffs and the allowance to the defendants for improvements 


ke. aS provided by statute. 
Jas. W. Orr, counsel for defendants. 


Q-1- Give your name, age, fesidence and occupation? 


A. A. G. Hyatt, 42 years, reside at Pennington Gap, Lee County, 


». aE 


Cashier of Bank. pre 
Q-2-. Are you acquainted with Perdie and Robt. S. Orr, dr., the 
“gomplainants in this cause, If so, how Lone have you Known them? 
A. I am, and have known them about 16 years. 
Q-3- You may state who their guardian is, if any they have? 


A. IT am their guardian, 





Q-4- How long have you peen acting as their suardiang 

A. About eight years. 

Q-5- <Are you acquainted with the lands in controversy in this 
cause known as the land on whieh A. B. Saffel and. Ss. M. Saffel lived 
in this County? If so, how long have you Known these lands? 

ZB, Yes, I have seen it almost every year for the past eight 
years some two or three times a year, 

Q-6- How far is Pennington Bap, the place at which you reside, 
from the land in controversy? 

A. About seven or eight miles. 

Q-7- You say you know the lands in controversy and have had 
occasion to see them thre or four times a year for the last eight 
years. Tell why it was that you saw these lands? 

A, As guardian for Perdie and Rob Ofp I have had chargé of their 
lands adjoining the lands on Which Saffel lived and taking care of 
their property I have been near the other lands, 

Q-s- Since you have Known the lands in controversy in this suit 
please state what, in your opinion, would be a fair cash rental valpe 
of these Lands per annum? 

A. A very conservative estimate would be $500.00 per year I 
think based on what I have been getting for the adjoining property 
which was considered a half interest in the farm, 

Q-9- =low long if you know has A. Be Saffel and Ss. M. Saifel been 
in the possession of the lands in controversy and taking and using 
the vents and profits from the same? 


A. I do not know exactly tne date of the trade at which he 


pought the property, put he year it wag made, two of the Wells boys 


were over there and in the bank talking to me about the trade, From 
that visit it appears to me about fifteen years since he hasveen 
connected with it, till I did not have direct knowledge of it until 
I took charge a the adjoining STAC Ps 

Q-107 Have you recently been on the land in controversy in this 
case? 


A. Yes. I was on it last Wednesday, 
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®-li- While on this land on lest Wednesday the 28th day of July, 
1909, state whether you made any observations as to its condition with 
reference to fencing, and if so what you found in regard to the fen- 
cing on this land? 

A, There was very little if any fencing between Wygal and Saft 
fel except a rock fence below the road from the end of the rock 
fence down to the river there was ho fencing at all. The only fence 
that amounts to anything is on the partition line between our part of 
the proverty and the rock fence along the edge of the road near the 
house, The other fences on the eastern gide of the boundary are rails. 
about five or six rails high and a good maily of them in bad shape and 
rotten, 

Q-12- When you say other fencing, what fencing do you meang 

A. The fence on the eastern side of the boundary is a rail fence 
petween Wolfe and Saffel place and is above the road. 

Q13- Who adjoins the lands in controversy on the eastern side? 

A. John Wygal below the road and I suppose J. W. Wolfe above, 
Then Wygal has some on the ridge gide on the upper end. 

Q-14- You spoke of some rogk fencing along the road and alsove- 
low the road between Wygal and this land in controversy. Do you KNOW 
who built those rock fencesg 

A. I ao not Know. I have been seeing them there for a long 
time in passing up and down that road, A little piece of the rock 
fence from the gate out to tne corner and garden fence has been puillt 
within the last eight or ten years, fhe balance has been there longer. 
I do not know who built them, 

Q-15- What buildings are now on the premises in controversy? 

A. A small six room awelline, parn and log crib, smoke house, 
well house, and chicken house, 

Q-16- You may describe the dwelling house mentioned by you and 
its condition? 

A. The awelling is Known as the ell pattern, front part of the 


pbuilding is about thirty feet long, fourteen feet wide, and fifteen 


feet high, the e11 is only one story, the main building is covered 
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with two foot boards, The main building is one and one nalf stories 
nigh. The ell contains Kitchen and dining room, small one story por- 
tico in front with a door entering into each room off of the pantico, 
stack chimney in the middle of the main building with four fire places 
in it, two below and two above. The wall is weatherboarded on the 
out-~side and ceiled overhead inside, and so far as I was able to see 
was celled undefneath paper on the side walls, but was not papered 
overhead. I believe the dining room is not pepered on one side, nor 
the kitchen not papered gt all. fhe main building is covered with 
two foot bvoards and the ell or @ining room and kitchen part, together 
with a narrow porch on the eastern side of the ell, is covered with 
sheet iron. The building is painted on the outside and HALNEEAX 
ceiling overhead inside painted. 

Q-17- What was the condition of the roof on the dwelling house 
when you where there on last Wednesday? 

A. The board roof appears to be almost rotten, iron roof appears 
to be in fair condition. | 

Q-18- About what is the dimension of the ell part of the house? 
About 22 x 12 I guess, and the ceiling about seven feet, 

Q-19- Was there ahy stairway in this building, if so, where was 
it and of what kind of material did it seem to have been constructed.,? 

A. There is a small stairway from the dining room to the second 

flaor about two and one“half feet wide, winding in its course, appar” 
‘ently constructed from material which ha@ been in a stairway hereto- 
fore. | 


Qg-30- What kind of foundation if any aid the house have under 


A. I did not examine the foundation, My impression is that it 
ks on pegs, Below the weather boarding it is Kinder boxed up wath 
rough poplar lumber, fhe front part of the building is apparently 
three feet from the ground, The back part is dug out in the ground, 

Q-217 Is there any other chimney or flue in the house other than 


the stack chimney spoken of by you hertofore, if so, where it is? 
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A. There is a small piece of stove pipe sticking down in the 
kitchen and a flue in the kitchen, I do not think there is any flue 
or chimney in the dining room. 

Q-22- State if you have made any figures or estimates upon the 
value of the house? Please give in your opinion what <K is reasona™ 
ply and fairly worth?- 

A. So far as I am able to judge,the building ought to be con- 
structed for $650.00 to $700.00 nce tée;, and that out of new material, 

Q-23- If you made gny observations as to what kind of material 
either old or new, that said house was made, tell what it was? 
mie front all appears to have been in some other building and the ceil 
ing an the wall of the dining room which was exposed, together with 
tne ceiling in the kitchen appeared to pe of the same kind of material 
having been used formerly in other buildings. The doors, with the 
exception of the two front doors entering from the protico also ap~ 
nears to have been used on some former pbuilding, The only material 
that appears to have been new is the ceiling overhead up stairs and 
the weahher_boarding. 

Q-234- You may state whether you remember that just back and 
south of the dwelling house of which you have been speaking, there 
once stood a brick building? 

A. Yes, I have seen the building many times in passing that 
road, } 

Q-25- You may state if you Know what became of that brick 
building? 

A, It was torn down during the time Mr. Saffel occupied the 


premises, presumably by him or some of his nands. fhere is now only 


the stone foundation with about six or eight feet on one corner of 


the building remaining, 

Q-26- Were you ever in or about the old brick building before 
it was torn down, and can you give us some idea of the lepgth and 
breadth and Wk&hk height? 

A. Iwas never in it and I have never been closer to it, until 


last Wednesday, than the line fence about seventy yards west of it. 
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Judging from the foundation which now shows for itself and from fy 
observation of it, it is probably fifty feet long including the kit 
chen part. My recollection is that it was two story high except the 
Kitchen, ) | eee 

Q-27- From what you remembef of the old brick house and the 
present dwelling house, which in your opinion would be KHEXMSSEX 
worth the most? 

Objected to because irrelevant and immaterial. 

Je W. /OTT. 

A. So far as I am able to judge the brick puilding is worth 
more than the present bullding, 

Q-28- You say there is a smoke~house and a well~house on these 
premises, also a stable or barn and a crib, You may state whether 
these buildings or either of them appear to pe new or old? 

A. fhe barn appears to be very old, also the crib, except the 
erib has a roof on it which has been put on XHe in the past year or 
two. The smoke house fram@ work appears to be old hewed lumber, The 
walls are rough boxed lumber which has been sawed in the last eight 
or ten years. Thé smoke house ig about twelve by eighteen feet I 
guess and seven feet high, covered with boards, the sills and sleepers 


are old stuff, no floor on the sleepers. The well~house is about six 


fect squre I guess, three sides are weatherboarded, one side is openg 


1 did not notice what kind of roof it had on it. 

g-29- The barn you speak apout is it not about the same old barn 
and crib that was on the premises vefore Saffel went into the possess™ 
ion of this land? 

A, I think they are, 

Q-307 You stated that in your opinion that the dwelling house 
on these premiseq@ have been bugit from $650.00 to 700.00. What in 
your opinion has been the deterioation of this building since it was 
puilt, if ame it was degerioated in any way, In other words what do 
you consider its present value to be? 


A. The building is in a bad stave of repair, coat of paint hav~ 
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ing almost disappeared, a good many of the window lights gone, banis™ 
ters around portico nearly all gone, the boxing around the Kitchen 
almost rotten, and the foundation, together with the floor in the 
porch along the side of the dining room and kitchen almost rotten. 

At the present time $500,00 would be a conservaiive yem@pet value for 
the lett, Gere iia gy </ | 

Q-31- What do you think gs the present value of the smoke” pouse 
and well-house? ; 

A. About $75.00 together. 

Q-32- Is there a well on the premises? 

As There 1S, 

Q-337- What kind? 

A. Drilled well from the appearance of it I suppose, 

Q-34- Do you Know how deep it is? 

A. I have understood it is twenty-eight feet deep, I only know 
that from what I have heard said about it, 

Q-35- Has there anything becn done to the barn and crib other. 
then mere repairs on it to keep them up? | 

A. So far as general appearances goes I think not. One pen of 
the building and a part of the wall on the western side has been torn 
down and part of this material moved on the south side making an open 
lot. The barn is in bad state of , - now, almost ready to fall 
down. 

Q-36™ You state there was 4 fence between the Saffel land and 
the land of the complainants. Do you Know who built this fence? 

A. My understanding is that Saffel constructed the line from 
the road to the river, and that the guardian or representative of 
Perdie & Rob Orr constructed the part above the road to the John Wygal 
line, 

Q-37- Out of what kind of material and who constructéda that 
yart of the fence running north to7wards the river? 

A. Gonstructed out of posts and barbed wire. The posts I think 
48 what is known as Coffee wood up there, It resembles locusts but 


does not last as long, and there are eight strands of barbed wire on 


on this fence. 
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Q-3°- What is the present condition of this line fence on both 
gides of the road? 

A. Rather bad state of repairs, A great many of the posts 
are rottett off at the ground. The line above the road has been Ts” 
paired by driving locusts stakes by the posts, and stapling up the 
wire to those stakes, 

Qn 38? Who did or had that done? 

Mt diay. 

Q-40- How long in your opinion has this fence been there? 

A. About twelve to fifteen years, 

Q-41~ Supposing this farm was originally owned by R. S. Orr,5?r., 
had never been divided between Reoecoa Orr and the complainants in 
this cause, was there any necessity for the fences of which you have 
just been speaking? 

A. No, I think not. 

Objected to because irrelevant and immaterial. 


Jew. OL 


CRoss Examination, 


XQ-1- Were you well acquainted with the old brick dwelling vefore 


it was torn down? 

A. No, only from the general appearance in passing the road and 
in going up the line fence, 

XQ-2- How far did you pass from it in passing the road and along 
the line fence? 

A. Estimated about seventy-five yards on the western side along 
the line fence and it is aoout one hundred and fifty yards from the 
road I guess, I never was in the building. 

Q-3- Were you well acquainted with the barn or stable before 
Mr. Saffel made his purchase? 

A. The only acquaintaince I had with it is what I saw of it in 
passing the road, 

XxQ-4- How far was the stable or parn from the roadf 


A. About seventy-five yards IT guess, 


XQ-5- Do you know whether Mr. Saffel built any addition to the 





barn or shedded the pens or stables around after he moved there? 

A. I do not know, 

XQ-6= Do you know whether Mr. Saffel sowed any grass seed on 
the place and set any of it in grass as it was provided? 

A. No. 

Q-7- I believe you have stated that $200.00 would be a reasonaq 
ble rental value Bor the place per annum, In making this estimate 
did you make any allowances for taxes to be paid and the keeping of 
the farm in repair, cutting bushes &c, or how was that? 

A, I estimated the value from what I have been getting Tor the 
adjoining farm and also from the appearance of the preseht crop on 
the Saffel part, and mad@ an allowance or deduction for the taxes 
and for fences in about the sane proportion that I had spent on our 
side, ofthough he has not done as much off that kind of work we have, 

XQ-87 Have you been able to realize $500.00 anmal for the pox 
tion of the farm that you had in charge as guardian over and above 
expenses and Keeping up the place? 

A. For the vast three or four years. more than that,before that 
time not that moh, because of the fact that a great deal of the 
boundary was covered up with thickets and the fence rows were out in 
the middie of the field practically, and the fences were all in bad 
state of repairs, and we have had to build new fences ail over our 
part of it, but for the past three or four years we have realized 
more than °200.00 for our side, net. 

KQ-9- Was not that part of the farm purchased by Satfel in about 
the same condition as to bushes, filth, fencing &c. as that portion 
of which you had control? | 

A. No, the boundary below the road was in much better repair 
than our side, above the road and above the house there was an alan- 
tims thicket that he has cleared out in the last five or six years, 


containing five or six acres, 


XQ-10- How many acres are there in the piece vurchased by him 





and how many acres in the other portion of which you have had control 
as guardian? 
“em. and 13a, 

KQcbit Tf tne old brick dwelling was in a dilapidated condition 
at the time it was torn down and the walls cracked, and it in fact 
dangerous to be occupied as 4 welling, then would you think that it 
in that condition was worth aS much as the new house puilt by Nr. 
Saffel on the lana? 

A. From the standpoint of actual worth, juding from the general 
aopearance I think it would, If it was in that condition and actually 
dangerous to live in, it would simply resolve itself in the question 
of the value of material in the old sich ies | 

Re~Examination. 

Grim. Please state whether or not the MakEREME nature of the Baf= 
fel land as well as the lands adjoining it and of which you had cont 
trol is not such that it becomes necessary to cut certain bushes al 
mogt every year in order to keep it in good condition? 

A. Yes, there is nearly all over tne place seattered about in 
the rock ledges something Known as the alanthus bush that grows very 
rapidly in wet seasons, and 44 is necessary to cut twice a year tO 
keep them down, Tnere is also a good many pawpaw bushes and iron 


weeds. 


Q-2a- State whether Mr. saffel with the year 1908, did any bush 


cutting on this landg 

A. I think not from the genefal appearances, The bushes ap~ 
seared to be two or three years ola on his side, 

Q-37 What in your opinion would it have been worhh to have cut 
the bushes that good farmers would have cut for the year 1908, on the 
Saffel side of the landj 

A. $15.00 L guess would have cut them, 

Q-4- State whether or not in your opinion the rental value of 


the Saffel land, if properly kept up, as @ reasonable farmer should 





keep it up, would be worth as mich per annum as that part of your farm 
which you nave had control of as guardian for said complainants. 

A, Wakine into consideration the fact that there was a dwelling 
and orchard, the Saffel part is fully as valuable as the other side 
and should have produced petter results from the standpoint of dol7 
lars and cents, because he has nad it in cultivation and getting crops 
from it while ours has been in grass ajl the time and has been grazed 
and an acre in corn will produce more than an acre in grass. 

Q-5~- Since you have Known the lands state whether Mr. Saffrel 
has euitivated his side in corn and wheat more than the side which you 
have had control, 

A. He has during my acquaintance with the lands cultivated about 
forty and fifty acres of it all the time each year, or had it done 
py renters. All our side of +t has been entirely in grass and used 
for grazing purposes only. ) 

Re-Gross Examination, 

LOE ELS Or MOR OS fact that an acre of good land in grass 
for erazing purposes will yield as much elearjfoney as that same land 
cultivated in corn or wheat when you take into consideration the la” 
bor necessary to make and mature the crop? 

A. No, I think not, 

KQ-2- Do you not think that $900.00 per annum would be a fair 
rental value of the Saffel iand exclusive of improvenents put on tne 
Land by Mr. Saffel? 

A. Well if the garden and orchard Lots were set in grass and. 


the buildings out of the way, T am inclined to think that a man can 


set $000.00 a year out of it that way. 


Re-Direct Examination, 

Q-1l- Is it not a fact that lands which are cultivated in corn 
wheat &e. Willsooner or later become exnausted and less valuable than 
lands that have been kept in grass and grazed} 

A. It is a fact. Contimed cultivation exhausts the lands so 


that it wont produce anything much unless you nave proper rotation of 





crops and procure rest to replenish the exhausted products by sowing 


grass and giving rest periods. 
And further this deponent sayeth not. 


(signature waived.) 


Adjourned to Dryden, Virginia, on to 7moi1row. 
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Met pursuant to adjournment at Jonesville . Virginia on 
Monday, August and, 19,0# 
Present: Pennington Bros. for tne complainants. 


Jas. W. Orr for the defendants. 


J. G. Catron, another witness of lawful age being duly swern dae- 
poses atid says. 


Q-1- Give your age, residence and occupation? 


A. 41 years, Jonesville, Virginia, Carpenter, 


Q- 27: How Long have your worked as 4 carpentery 

A, 26 years. 

Q-3- Have you oeen asked to go on the lands in controvérsy in 
this suit known as the Saffel land and make an estimate of the proba= 
ple cost of the building of a certain dwelling house thereon, together 
with crib, smoke7house, and barn shed? 

Ay Yes sir, 

Q-4- Did you go upon said premises, if so when? 

A. duly 31st, 1999. 

Q-57> Stabe whether you made an estimate of the probable cost of 
the building of the dwelling house on said land, crib, smok& house, 
and barn sheds? | 

Roo headed, 

Q-6- Have you made out a statement of the result of yogr in- 
vestigation, i do, I will ask you to file it with your deposition 
marked “Catron!? ; 

A. I have and here file the same marked as requested. 

o-7- I notice on said statement filed that you estimated the 
cost of the building of the dwelling nouse, dairy, corn crib, smoke 
house and barn sheds as 3454.78 < Please tell upon what basis you made 
tnese estimates as to the cost of material, prices of labor and worke? 

A, On present prices, 
G7a- You may state if Syeu remember BAShBtices for material and 


labor and work was greater or less, say about tne year 1900 than they 





are now? 

A. In the year 1900 I was at Wytheville a part of the time and 
in Grayson County, Virginia, part of the time, and there during that 
year prices for materials and work were such as would be necessary to 
go into the building above referred to was about thirty five per cent 
less than présent prices, 

Q-9- In what kind of repair aid vou find the dwelling house on 
said land when you were there on the 51st day of Ju yy 19097 

A. It was not in very good repair. 

Q-10- You estimated tne cost of material and work in building 
the dwelling house, dairy, corn crib, smoke~flouse and barn snedm at 
$454.78 . From your observation of these buildings wnen you were there 
on the 31st day of July, 1909, what would you say would be a fair 
cash reasonable price for samé as compared with their costs? 

A. I would not be willing to pay more than one~half of what I 
estimated the cost of said building, I say this because of the #417 
construction and natural wear and tear of the building. 

eg Re a If you observed the ceiling and floors of the dwelling 
house, te11 out of what kind of lumber you think they had been made? 

A. All the floors and the side celing and the over~nead ceiling 


in the @ining room and kitchen were old lumber that had been once used, 


and the overmhead ceiling in the four front rooms was new lumbef. 


Q-12- Did you notice any of the panes out of the windows in the 
dwelling house? 

A. There were some of the panes proken out. I believe 1 counted 
three of the large ones broken, 

Q-137 Did you see any evidences of an old brick pbuilding that 
had once stood near to the present dwelling house on said iana? if 
So, state whether you made any measurements of the size of such build™ 
ing and the results of your measurement s? 

A. I did see evidences of the building from the foundatien 
that was there and part of the brick that has not been torn down, I 


measured the dimensions and it was 23ft. wide, 62 feet long with a 
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kitchen 16 x 23 feet, 
Q-14- Do you Know how many prick it takes to make a cu. ft. in 
laying them? | 


A. 1 figured 17 brick to the foot. 


Q-15- Was there enough of the wall in the old brick building to 


show how thick it had originally been bullt, and if so, how thick? 

A, It was a standard thirteen inch wall, 

Q-16- Have you made any calculation and ean you tell how many 
brick it would have taken to have built on the wall of said brick 
pbuilding one foot high around its entire distance? 

Bice it Ass Ol the main pbuilding 3280 brick and on the Kitchen 
part 935, wall count. 

Q-17- Did you notice whether or not there had been any cross 
walls made of brick in said brick building? 

A. There was one, In making my calculation for a wall one foot 
high I calculated a cross Wall so as to make 3230 brick. 

Cross Examination, 

XQ-1- In the estimate made and filed by you as part of your de= 
position for the material and work in the construction of the dwelling 
house, dairy, crib, smoke house, and barn shed, did you or not in 
clude and state a value upon &A# the new matcrial used as wejl1 as the 
work of construcBion? 

A. Yes, I did not value the old material, 

kQre will ask you to take the estimate and ascertain as near 
as you can and put a value upon the old material used in the construcy 
tion of these improvements, If you cannot ascertain satisfactorily 
what the old material was reasonably worth in the condition it was 
in, I will ask you to state what that amount of material was worth LF 
it had been new material? 

A. I will make an estimate and a statement as requested and will 
file the same as soon as I can do the work with my deposition marked 
as requested, as estimate 1 6 Pana 

X9-3- You have stated something in regard to ill~construction 


3B the puildines and improvements referred to by you, Please state 
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whether or not these buildings and improvements such as the dwelling 
house, smoke7house, dairy and crib, leaving out tne barn sheds were 
not reasonably well constructed for buildings of ordinary value and 
use? 

A. I suopose they were for buildings of ordinary use, 


said before a good many things could nave been better put up. 


all chean work. The weatherboarding was the SHEABERE pest job I saw 


about the work. 

xQ--4- Do you Know how prices for material and work were in 
this county and in Yokum Station where this work was done in the year 
1900 compared with similar prices where you were at that time? 

A. I do not Know. 

Please ining whether or not these buildings have been 
reasonably taken care of and are only subject to the natural wear and 
tear that results to all buildings for the Length of time that they 
have been standing, or how is that? 

A. 1 suppose that it is only the natural wear and tear as lI aid 
not observe any extraordinary damaces or injury to the puildings only 
saw where a few boards had been taken off of the dairy and they were 
fresh broken. : 

XQ-6- Please state whether or not you think the new dwelling 
nouse built by Mp. Saffel and wife had aeterioated one~half of it, 
value since it was erected? 

A, No, I do not think that it has deterioated one-half of its 
value. I would not give more than one-half of what I estimated it at. 

Xo-7- Do you think the smoke7house has deterioated one-half of 
its value? 

“A, It would be about 1ik@ the dwellings and all the others 6x= 
cent the barn, The barn seems to me to have deterioated 1/2 of its 
value of the cost and construction, There was 4 good deal of i117 
constmuction in the barn and sor ry. material. 

Xo-8- I will ask you from your experience and. obsefvation as a 
contractor, builder and carpenter, 49 it not a fact that the tearing 


down and removing of the dilapidated old pbuilding and removing the 





rmibbish and taking care of the material, senerally costs as much as 


the building is worth? 


That is a question I cannot answer for I never had a tiuing in 


tne world to do with it. 


Ana further this deponent sayeth not. 


(Signature waived) 
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e MATERIAL WORK: 


2200 Feet new w-boarding $37.40." S20200 


1300 old boxing 15.00 
2500 " framing 25.00 if new lumber add 31.25 
MOS '  @ot ling ani Mle 
920 n 16 .64 6.90 
400 comma ce, i br. 3.00 LOROO 
150 mould comely RAVOG 
corner boards OO £00 
650 V crimped roofingl4.62 660 
2 doors & locks 4.00 
G-41t windows(new) 9.00 
2-1L21t a e 2.00 
83 Window frames | 4.00 
Vise, €OOrs 
Yo. voor Trames 6.00 
i Stairway old. lumber 
© Cheap mantles new 2.00 
Puting wp one old mantle 
1 New mantle nD) 
900 Feet old sheathing 
285 , x flooring 
Other perch lumber Oz 0@ 
Paper,canvas and work FAL. O00 
Paint on outside 28400 
: " inside 8200 
Nails — nate, 
Chimney estimated 2500 B'K 
Lime and sand 6200 
Front porch Har 08 
1300 Boards 6.50 
Foundation 


Estimate on brick building. 


3280 te each Leot in herent of wail 
Ch. <A i if " ‘ "kitchen wall. 








barry < 


Lumber 
220 Feet sheathing and boxing a4. 
Puting up,lrame 
Foundation 
oo0 Boards 
Nails 


Per’ Crip; 
Square V crimped iron roofing 
Nailing on sheathing for above 


Smoke house including shed at rear and side. 

Feet. Boxing LB sO0 9.00 

Eoards 5°..00 4... 00 

Feet sheathing old lbr oO 

7 rafters new 80 iD 4G.0 

Puting up sill: plates and rafters 18, 
Nails | 7S | 


Barn shea. 


~ 


Framing shed with old lumber as 
Feet boxing new lumber LOc00 
Boards 4.50 
Nailing on sheathing - 

Nails 079 


cao vain: S 


5 uote ip Af 4 Ee feat 
fon of o14 raterial is s 


ue hr Oe lt 








Tie further taking of these depositions are resumed according to 
axrcement of the parties in this cause at the Law Office of J. W. Orr, 
in the Town of Jonesville, Virginia, on the 16th day of August, 1909. 

Present: Jas. W. Orr of counsel for the defendants. 


rR, W. Pemington of counsel for the plaintiffs. 


Jas. D. Duff, another witnes of lawful age after being duly 
sworn deposes and says. 

Q-1- Give your age, résidence aiid occupat ion? 

A. 56 years old, Pennington Cap, Va., farmer and mechanic. 

C-e- mre you acquainted with Aw. Bo & 8 M. Saftel, two of the 
defendants in this case, and know also where they lived in Yokum Staé 
tion neighborhood? 

am acquainted with them and Knew where they Lived. 

If you built or help ouild any house on the lari where tne 
said A. Be & S. M. Satiel recently lived, teil about when it was, 
What Kind of work you did on tne house, and what you may know about 
the costs of the ovilding of said house? 

A. We began in 1896 and finished in 1997 as well as 1 remember, 
I naving got all my papers burned up in the latter part of 1996,° Geo, 
Hall had the contract tor puilding the house but I worked on the house 
as an employe of said Hall. Hall told me he was to get 365,00 for 
wuilding the house ad I agreed to do half of the work for half of the 


pay. During the time l worked there Saffcel had Sonic extra work done 


and I agreed to do it for him for $5.00, This extra work was fox 


lengthening the Kitchen two feet. 

c-4- If you know, te.1 where the material came from that went 
into building this house? 

A. The sills under the house, the overhead joists and slecpers 
and side"wall ceiling, the jams to the windows and doors, the stairwey 
as I rememper it, and the flooring in the building all came out of the 


old brick building. The chimney in the house was also built from 


orick that came ovt of the old prick nouse, and I think the pillars 





underpinning the house came out of the old building. The house as 
built was boxed, weatherboarded on the out-side and ceiled on the in- 
side, The ceiling in the kitchen and dining room of the new house 
also came out of the old building, but the ceiling overhead in the 


balance of the house and the weatherboarding was new wien it was put 


up and I think the ceiling was pought from Jonson's at Pennington 


Gap. The rafters also trom this house was taken out of the old brick 
building. 

@5- If you heard either Mr. or Mrs. Safiel say anything about 
the cost of the nev building and where he expected to get the money 
to pay for it with, please tell 

A. I think I heard him say during the time I was there that he 
was going to take down all the old brick building and sell it, andl 
believe he sold some of it while I was there. I would not be posiiive 
about it, but my recollection is that some time while I was there I 
heard Mr. Saffel say that he expected to get enough out of the old 
brick building, together with material which ne could use in the new 
house, to pay for the new building, 

Q-6- Where were Mr. & Mrs. Saffel living at the time you built 
the new house for them? 

A. They were living in the old prick building, the main part of 
it. They had torn down a part of it when I went there. 

o-7~ About how long had they been living in the old bréck 
pbuilding before they moved into the new house? 

A. I do not Know how long they livea in the old brick building, 
but they were living in that house when I went there to work and as 
soon as we got the new house in a condition that they could move into 
it, they moved out of the old house into the neW, 

q-s- How high was the old brick pbuilding? 

A. I never did measure it, out ny pest recollection is that it 
was full two story and that each story was probably nine or nine and 
one-half fect high, 

Q-9- if you remember, teil what Kind of material the new house 


was covered? 





A, It was covered with boards. The whole house, kitchen, porch, 
dining room and the main part of the building was covered with home 
made rived boards. I think the boards were made out of ash and oak. 

Q-10- Who painted the house if you know? 

A, I do not Know. He told me when 1 left there that he was go~ 
ing to paint it himself, It was not in our contract in building the 
house to p2int it. We simply did the carpenters work. 

Q-1l- Did you ever hear Mr. or Mrs. Saffél say that the price 
which they were to pay» for the carpenters work on the house was $65.02 

A. In talking to Mr. Saffel about the contract price for build7 
ing the house, he told me that the price was 560.00, but Mr. Hall 
claimed that it was $65.00, and I was paid one~half of $65.00 by Hall. 
Me. Saffel paid me the extra $5.00 above mentioned, 

Q-12- If you can remember anything about the quality of the 
boxing used in the building of the new house, and about the price of 
the boxing at that time, state what it was? 

A. It was a very good grade of boxing, about as good as you 
generally get from the saw i1ill, and I suppose at that time it could 
be bought for $10.00 a thousand. The boxing was new lumber from the 
saw mill. 

C-13- If you remember about the grade of ceiling and weather” 
poarding used, tell what you remember about it and about what it would 
have been reasonabl¥ worth per M, at the time the house was built? 

A. It was considered good stuff, he weatherbdoarding that was 
used on the outside and the new ceiling that was used on the inside, 
ana in my opinion it could have been bought at the time for $18.00 or 
$90.00 per tharsand. It was dressed I suppose at the mill where it 


was bought and was ready to put up when it came 40 use. 1 did Net ouy 


any bumber along at that time and the price I am fixing upon it is 


guess work, There were two new mantels put in the house and ne 


pought the stuff new to put them up cut of. 





CROSS EXAMINAT{ON. 


XQ-1l- If I understood you correctly you only assisted in build 
ing the new dwelling house, including the dining room and kitehen and 
portico? 

A. That is all except the porch on the east side,f helped to 
puild that. 

XQ-2- Gan you give the dimensions of the new building that vou 
assisted in erecting? 

A.I can't give them correctly because I do not recollect them, but 


to the pest of my recollection it was avout thirty two feet long and 


a story and half high, that is the main building, The kitchen and 


dining room one story, dining room fourteen feet nigh and kitchen 
perhaps ten by fourteen feet, The porch and portic» was one story. 

XQ-3- Will you please state what new material was Ysed in 
erecting the building referred to? 

A. The boxing was new material, The weatherbpoarding, celling 
overhead in the four rooms in the main building, two new fireboaris 
to the best of my recollection, the doors and winiow facings,! think 
the doors in the main building were new, and dining room and Kitchen 
I think were old. I cannot be positive wut I think I used the old 
rindow sash in the old building. 

XQ-4- You state that the old brick puilding so mech of it as wés 
there when you went there to work was two story high, but that a por™ 
tion of the building had been torn down. What portion had been torn 
down and do you know the height of the portion that had been torn dowit 

A. My understanding was that the kitchen part of the old ier 
ing had been torn down when I went there, and was one story high. 

XQ-5- What condition was the old building in, that portion of 
it that was standing when you went there? 

hier Bie not remember particularly about the cracks pus t-.dad 
not consi der it a safe building, Mr. Saffel said sonething to me am 


pout tearing down the old building and I told him I would Not like to 





undertake it unless I got a good price for it, because I thought it 
dangerous, And I would not have considered anew wall safe after the 
4ie timbers were taken out, 

XQ-G-. State whether or not in your opinion it was worth, the 
material in the old building, to take it down, take care of the ate 
erial and remove the rubbish? 

A. It would depend a great deal upon the condition of the mater 
ial and I-do not know that I could answer that question satisfactory.” 
XQ-7- Are you certain an to whether or not the rock pillars 
and underz=pinning under the new building was out of the old material 

from the old house, or out of new rock quarried for the purpose? 

Ae I cannot state positively except as to the corner pillars, 
those I think were out of tfnek in the yard, but I suppose came out of 


the old building. 


Re: Examination. 


Q-1- State who claimed, if you Mow, 4@ own the land at the 
time he was building it? 

A. Mr. Saffel or his wife said they owned it. 

Q-2- Did they undertake to tell you from whom they had bought 
it? 

A. If they ever said, I do not remember wno they sald they 
purchased it from, 

Q-3- Where appears now to be a well on the east side or the 
ell. You may state whether the weil was bored while you were there? 

A. The well that you speak of I d& not think was there while 1 

puildaing the house. The well I had in mind was bored down below 


house, that is between the house and the road somewhere. 


Q-4- So the well you socak about has been pored since he pullt 


house? 
A‘. Fes’ Sslivs 
Ana further this deponent sayeth not. 


(Signature waived) 
At, 
1 days attendance * .50, 








Ane bh Hyatt being re-intreauced.deposes and says: 
G. 1l- dy Wid] (aiek, yeu 40 state whetner cr not since #lving ycur depc- 
Slulon in this case you have caken charge of the Saffel lend recovered 
in this cause and made any contracts. with reference tc renting the 
lend Cr any “parm "et fire? 
nave taken charge of the land and rented the house and th 
srass Pield east of tne house to William Hughes for the year 1910 a 
Lhe price cf $100.00. I also rented him a small field te be cthitivated 
in corm situated above tiie house fcr which he agrees tc pay half Ge 
corm iGelivered im the crib shucked. 
qge-a-', Witet wouldbe the amount of corm, ordinarily that would de 
raised vpcn thab lot of sround.in an ordinary year? 
A. i made 640 cushels cn the same field two years ago. It 
te raise at least ZOO bushels from any kind cf séed. 
Wine S Uns ordinary price ef corm ih “that. section of county 


ae Kinrered: to the sori? 


A, Sixty cents tnis year. I de nowt Know what it will be next. 


uch more of the land 1s there other than that you have 


1, t 


2 goove stated? 

ine @reass, Pileld pelcw rune ad contains about 650’ cr 35 acres 

Suess. 00 acres any way. And the field which has been in cultiva- 
Lion next te the river contains about 35 acr -art of that has bean 
renved to Muenes [cor wheat already haif 6f the wheat crop 
and . -C Dita SAed uhe seedr and ne.dces ‘a me belance 
outs 10 and délivers it te the stack my half free cf 
tne vcalance cl it tig to be sown in, cate next spring but I have 
Hen © Vrs 
W-5- How much should be realized tnen for the entire peundary 

containing the rentals already referred tc? 


A. If it 18 anything like Tair season we ouent to get 


Lire crop next year for the corm, wheat, oats, acccrding 





mnt contract, between °350.00 and 75.00. 

You cstated in’ your former deposition pefore taking charge of 
uhe Saffel land that you thought %200.00 a year would be a fair rental 
value per annum cf this tract of land. I will ask you to state wh=ther 
or not now since navinege taken charge cf the land and having examined 
it that you have any reason for lowering your estimate placed upon 

ren vlads va lie Orr your femmer deposi uLvont 
A. I have net. I think J can get considerably more than $200. 00 
CUT Of 1G tae 
De you think that cn the average during the past years 
pafFel nas had the yperty that $700.00 would,be a fair 
rental value of tn rty while Mr. Saffel nad the preperty in His 
possession? 
A. IL do. It cugsnt to nave been wortn that much and kept tne fericing 
Pa LTepa dr \Weich Mas Mop been done, 
whether .crinot you think 200.00 would be’ a fair rental 


ar after keeping u sne fences and paying the tax cut of the 
| Pay 


proceeds of 


ine Foregsoing questions and answers thereto in reference tc the 


rental wad probable rental value cf the farm for the year 1910 is 


% 


excepted to as irrelevant, ivmaterial and inadmissible, the inquiry; 


before tne Commissioner being in reference to the rental value of the 
vt 
farm wnile Mr. Saffel had it in possession and cultivatingiprovided 


of course tne same was cultivated and managed in a farmer Like manner, 
not | 

and in reference to what it will be in the future cr after ne quit 

possession of ine 


And Purther this deponent sayeth not. 


pienatire waived. 





ine depesition 
Law. cefice cof R. LL. Pennaneven, November GOt! L900», te ne “reso. ae 
ayidence in behalf cf the defendants in a suit in Chancery penaingi 
in the Circuit Court of Lee County, Virginia, fin Whack frerdile.Omeratos 
Bo istpladioems- andi A. B. Baltel and others are defendants. 

present: R.L. Pennington of counsel for plaintiffs. 


W Orr of counsel for defendants. 


7. Orr, witness of lawful age being duly sworn dsposes and 


T was well acquainted with Rewtecca Orr in nen dete Limes jon 
3, sister-in-law cf mine and sh survived her nusbvend, D. WM. Orr. IL 
remembe naving heard cf her death in Cieen County, Tenn, but de ctome 
remember. the date cf ner death, but from information whieh DB nane, 
and which I have ne doubt is correct, she departed Gis, .beCS MO. ES 


25rd day of March, 1897 1n GreenCcunty Nenneseee. iL am informed by 


4illiam A. Orr, cne of tne heirs at law of DL. HU. Orr %& Revecca Orr 


j 4. 
deceased, that one-half of the amount previded for ete Lie S 


i 


executed by L. M. Bertani mie teovey S. .Orm “an 3%), was paid vo him 
bu the administrator of R. Ss. Orr, deceased, and tné sald William a. 
Orm Claims andes of attorney claims for him that one-half of tite 
said sum, to-wit, 5 is due and unpaid to the said William A. Orr, 


and which gum he claims, according to the terms of said deed should 
fier two years from the date of the death of the said 

mehecca Orr, deceased. i ve in my possession an assignment or order 

from the ‘said William A. Orr for the said balance due to him under 

she said deed, which order or assignment is dated September 28, 1909. 

Tt have some faint recollection of the transaction by which one-half 

of the sum mentioned in said deed was settled cr paid to the said Wil- 

liam A. Orr, and from my knowledge of tne matter, which is very Lanne, 

I am satisfied that one-half of the original sum 1s yet due aod unpaid 


Der une tate Web ilwam A. |. Orr. 


ANG FPUrsniem ‘crise 
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The depsotion of J. #. Hobbs taken by agreement in “he 
town of Dryden, on the 24th day of Nov. 1909, to be read as evidence 
in behalf of the plsintiff in the chance ry suit of Perdie pus 
eGrad, Vs,.i 5 (OBS eae l lh. ‘et «al. now pemaing’- in the Cireuit Court 
for Lee Younty, and also to be read before Comr. Geo. >. O Saale me 


in this e@swse. 


Present EB. We Peoniingten. Apis. for’ the. PltT, 


je W Orr Tor the iWefendoant, 


He Hobbs after being duly sworn deposes and 


ae 2 ee Se, 
“i VE yO iy Nene 


3 
Poe NOC Pigs 1h etm 
Hee country / Ma, 


the Simp Orr land that 


COmMMIiSSioners assicned ( DE CC'a. (Pier : 


and 


Qe Ror eet 1 


~ 5 
hw & whe 


I< te ty oe 9 Me 
A. I do know said J | | Ss; f the eco helped 


7 OE a J 


BG CG ] ) de vhe CS N ) he 4-h 3 ; AS Se VOI} Te 3 ; 
FAVIde whe Simp Orr lands that be 1 KXALKRREKK 


° 


axxkthaxkebaannzOxeexkxawxxxpaxk. Several years 


} ' Fr ey 5 AEDT OO Ae ONS wy Buy leno -h 4- 5 toy 
a- How long have you know that pez Ce ee Sy Oar Lear’ hae 


Id Ssarrells exclusive of the Rebecca Orr 


lend many times. 


wo near do you live 


¢ 


eoout two miles, end to go ecross 


i+ 


tly end otherlends it would not be more than ene teunt hme : ok 


have been living that close to said land oractically my life time 


I moved where I now live 20 oad years ago. 


e 0 en Ae pie Re | : 
Q from yO ie a acuraintance Vv ate, the c if fed-) ps rt 


Cy 





land exclusive of the Rebecca Orr dower part -of the same, 
“FOUL Op ih LON" WOR, | bes ais rental value 
occupant paying 71 axes ther and keeping up the 
provided that tne iand wee fermed and cultivated in 
for the lest ten or twelve years? 
As). have not been on ine) Tenc 1 SLO 
think there is about 85 scres oF ji and most of it is cleared) ana 
I think it would be NOT $150.00 per amnum in the condi- 
inwhen Safreld ls; charge \o'B at . 
CROSS EXAXINATIOBN 
obserged the inprovement put on the land by the Saffells 


an estimate of the value of ssid improvements and if so, 


Na 


estimste of said improvements? 


nve 
range py fe 
ne Oe (Pe Me a 
e rental value 


Pr 
. ¢ha gc 
Bf pthc 


ey 


purchease? 


: * = - a 7) Saas ~ P= 40 = =e e 
CONGIUMON ,.Gmacked sndas | Shape... S190 Fh) "Gin 


- 


[just considened) the. house, worth 


rn ~ ory + 
q B. ae O Ww) 


ap 
UPR Tl 


house and well which &,ffel put the land? 
answer that. Db might, not hevegmade' but very little dif- 
renting of anythi 
cometimes. 
Y-IS Hobbs. 





>positions of 5 wae taken and 


‘ ae Re eo . : ‘ | Res yf Se A” Ogee Rte. Ps 
sworn -60 beZore .meé, swearing the wi y of eounsel, 


> 


at the time and place end for the purpose in the caption mentioned. 


G ven 


“ © 7. ‘ mS, O MO 
( er" ekvul day or ov. 1LYOY 


a 
a sa 


sig 
Ne (Dry ~ Chasse tir Chin 1C 07 Y 
/ 


rely a 
k4 ddka 








Perdie Orr et al..... : oe RIS Seay ke wtb oop gat Uae ph eT 


V3 i In Chancery. 


Mary Wells et al Been ea ee de rere od agen ee CCL ed Wicks 


TO THE HON. H. A. W. SKEEN, JUDG EOP THE CIRCUIT COURT FOR LEE 


COUNTY, VIRGINIA. 


Your undersigned, Special Commissioner WRe was py decree entered 
in the above styled cause,on the l4th day of May, 1908, appointed for 
the purpose &F and directed to ascertain and report to court, 

lst. All rents as against the defendants Tor the use and posses 
Sion of the tract of land therein nero taned., if anything, and arainst 
whom said rents are chargeable and make an itemized statement of the 
amounts thereof, 

2nd. whether or not A. Be. Saffel and 5S M&M. Saffél have put any 
improvements upon said property and,if so, the value thereof. 

3rd. Whether or not R. 5S. Orr, oF his admisistrator or neirs 
Have vaid any sums of money under dghof April.7, 19833, by which 
said R. §. Orr was to pay said sums of money to William A RA! b asceieaee opt Bs yrs 
manda Wells, and Mary Wells, and if any ef said sums have been paid, 
the dates and amounts thereof, 

4th, Any other matters specially required of him by any par~ 
ties interested or whieh he himself may deem pertinent. 

Having given prover notice to the parties as required by said 
decree, and having completed the work sé reqiired of him, begs leave 
to report as follows: 

Your Commissioner will take up the several references in the 
order set out above, | 

Lst. The evidence submitted to your Commissioner on the question 
of the amount which Should be pharged as rent against the parties who 
nave had vossession of said tract of land is conflicting, amounts rane, 
ing from 375,00 to $200.00 eer annum, In Looking ever the pancrs in 


tne cause your Commissioner finds that when the case was betore Com 





missioner Hyatt, previous to the filing of the bill ef review, it 
was agreed between the parties to the suit that tne whole farm rented 
for 3300, 006. see deposition of D. L. Jessee, taken January 27, 1890, 
Ana the report of Commissioner Hyatt filed March 20, 1°90, reports 
$150.00 as the proper annual rental for this tract of land, In his 
deposition filed  sefore your Commissioner, Jd. BE, Hebbs, who is a 
farmer, seventy~ three years of age, and who has Known this land since 
4 small boy and who helped to divide the land between Re gs, Orr's 
heirs and Rebecca Orr, testifies that the land is reasonably worth 
$150,00 noe annum in the cendition it was in when Saffel took charge 
of it and this after paying taxes and keeping up tne place, A. Ge 
Hyatt, another witness testifies that the reasonable rental value of 
the land per annum is $200,00. A, Ke DeBusk, witness introduced by 
the defendant, testifies that $75.00 would be a fair rental value for 
tne plaee, After considering all this evidence your Commissioner nas 
some to the conclusion that the net sum of $150,00 per annum would 
be the proper amount of rent to charge against parties in possession. 
Your Commissioner finds from the pers in the case that Rebecca 
Orr held this land during the years 1390 and 1991 after the same was 
recovered by her in the original suit, that S. H. Wells, vendee of 
Revecea Orr neld the Laid during the years 1892-3-4757-6, That 5.M. 
and A. B. Saifel, vendees ef Ss. He Wells, held gaid land during the 


years 18977879, 1900-11-27 374757 S777 3. Se Me & Ae Be saffel alse, neld 


the land the principle part of the yeor 1909, aay etnies a for the 


plaintiff state to your Commissioner that they do not claim any rental 
for year 1909, on account ef the fact that Mr. saffel gave up the land 
and they received tne larger part of the rents, at least, after he left 
Wy 

Your Comnissioner nas, theref ore, charged Rebecca Orr two years 
rental at $150.00. S. H. Wells rental for five years ak’ $150, 00 ner 
anmum, and S. M. & A. Be saffel for twelve years at $150.00 per annum, 
He has caloulated the interest on the sum due for each years rental 


and made up a statement showing the exact amount due from each of 





of these parties,which statement is nerewith attached marked state- 
ment "A". 

Your Commissioner has taken no account whatever of the running of 
the statute of limitation, but reports the full amount for each and 
every year that this land has been held by parties obher than the 
Plaintiff since Rebecca Orr recovered the same in the original CAUSE. 

2nd, The question of improvements referred to your Commissioner 
has given him some little trouble, Bast after going over the evidence 
submitted to him carefully, he has made up his statement which he 
hereto attaches marked statement "B", and which he thinks is the 
reasonable cost price of improvements made upon the land by Se Ms 
& A. B, Saffel. When Ss. M. & A. B. saffel took pessession of this 
land there was standing on it an old brick house. fhe proof Shows 
that this building was in a bad state of repair and probably ina 
jJanzerous condition, Soon after taxifg possession of the land, Mr. 
Saffel tore down the o14 brick building and erected a new house, using 
a laree part of material out of the old building in erecting tne new 
one:, The evidence of J. D. Duff shows that the carpenter's work 
in puklading tne new dwelling cost $70.00, he being one of the car” 
penters who did the work. The estimate filed by J. G. Catron with 
nis devobition in this case shows that the new material used in the 
house, including the papering and painting, was reasonably worth 
$199.16. He also estimates the building of the chimney and foundation 


at M00 To these three sums your Commissioner has added the sum of 
$18.00 for new boxing which is not included in Mr. Catron's statement. 


This makes the tetal eest of the dwelling erected by 5S. Me, & A. Be 


Saffe1 $294.16, which your Commissioner thinks is ahe reasonable cost 
tee OCA 7 Dette 


thereof as shown by the evidence’ submitted to him, There were several 


other smaller buildings erected by Mr. & Mrs. Saffel, tovwit, dairy, 
smoke-house including shed, a barn shed, a new yoof put on crib. He 
also sunk a well, furnished it with vumpg &c., and planted a young 
orchard of probably fifty trees. Your Commissioner has adopted the 
estimate of J. C. Catron as to the cost of the dairy, crib roof, smoke 


house, and barn shed. uatLison Cooney,who bored the well on tne place, 





gave his deposition in the case and states that he does not know the 
exact cost of the well, but thinks that the whole cost, including 
pumps, would amount to from $50.00 to $75.00, Your Commissioner in 
his said statement has placed the value of the well at $62.50, taking 
the average of 350,00 and $75.00. There is no proof pefore your Com 
missioner as to the cest of planting out the young orchard referred 
to alld the mumber of trees in the orchard is a merely a matter of 
conjecture. He has placed on the statement however, the item of 


fifty fruit trees for which he allowed $19.50. There is nothing be~ 


fore your Commissioner to show tne dates when these improvements 


were made, This land was conveyed to A. B, & S. M. Saffel in Februm 
ary, 1397, and the proof shews that the awelling was buiLt soon there— 
after, probably within a year. some vroof was taken as to fencing 
done on the property by S. M, & A. Be saffel, put your Comiissiloner 
thinks from the evidence that the feneing was in provapbly no better 
condition when ne left the premises than when he took B@sk2xRimMxex 
charce of them, atid that such fencing as he did amounted te nothing 
mere than keepine the old fencing in repair, It has beey contended 
ef ore your Commissioner that the old building which was on t he prem 
48e8 and which was torn down by S. M. & A. B. Saffel, was worth as 
mich as the new building which he erected. Your commissioner thinks 
from the evidence that the o1a building was wortnless as a dwelling 
house and was actually dangerous, and while the new building was not 
a first class building, yet it was is a reasonably comfortable small 
farm housee Your Comissioner in estimating the worth of the new 
building allowed nothing whatever for the material used therein which 
eame out of the o1d building. it is probable that there was a ere at 
deal more brick in the old building than are used in the new, in fact 
some of the evidence shows that seffel sold some of the old prick, but 
there is no evidence to show how many prick were sold, nor the worth 
thereof, The evidence further shows that the building was in such 4 
Condition that it was dangerous +o persons tearing sane down, and 
that it would have prebably been very expensive to have the old 


building removed. Consequently your Comiissioner thinks that a fair 





adjustment of this matter is to give to Aw B. & S. M. Saffel credit 
as an improvement for. an amount eqgal to the new material used and 
the cost of erecting the new building. 

3rd, Parties hereto have filed belore your Commissioner a copy 
of a writing which is recorded in the County Glerk's Office, Deed 
Book 34 page 174, which shows that Lizzie P. Brr, wife of R. S. Orr, 
paid to Clamanda Wells wife of Morris Wells and Mary Wells wife of 
iit: Wells, the sum of $141.00. This paper is dated 1st day ef 
March, 1898, and is Signédby L. H. Wells, M.W.Wells, M.H.Wells, and 
R.C.Wells. Said paper is filed herewith mark ed "Arreernent ¢", § There 


has also been filed before your Commissioner a receipt signed by 


Willian A. Orr, S$r., dated Mugust 8, 1896, for the sum of 372.70, 


Daid by E. W. Pennington, administrator of BR. S. Orr. Jas, W. Orr 
in his deposition taken before your Commissioner clains te have an 
assignment from Willian A. Orr to him fer any amount which may be 
found to be due William A. Orr in this cause, and requests your 
Commissioner to revort this aememm to the eourt. The receipt of 


William A. Orr for said sum of $72.70 is filed herewith marked "W.A. 


Het Crucnunenn Ca 4ttitthiy 
Orr, ly geo Lhir Mey posta ile PMO REZ IED SBS 
The ee ieaeaik tate taken AEG your Gounis sioner and filed nefore 


him in this cause are filed herewith marked "iy idence, " 


All of which is respectfully submitted, 


Special Commissioner, 
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Perdie Orr for &G eeveevceese eee Gee ” ge Ee tad Pra Mast © LAN ¢ 


Vs. 


ASR Gaffel and Others 6 ise Ubcdawc toe scuee eves 25 -Rebendants, 


On question of the right of the complainants to recover of the 


defendants rents for the use and occupation of the Lands recovered in 


this cause, ani on the quextion of the right of the defendants to ole 


set improvements against the rents, 

Leah a question of right to improvements, 

The right to recover for imprevements depends upon the question 
whether the defendant nad actual or constructive notice of the in- 
firmity 6£ his title. In either case he has ;,o right to claim com 
pensation for improvements made upon the land. In. the case ef Effing- 


ér vs, Hall, 81 Va. 95 it is said; | 

" Persons wio occupy lands under defective title and make thereon 
permanent and beneficiary imorovements with notice, actual or con 
structive of the informity of their title, cannet upon Lue pecovery 
of said lamis by the rightful owners, obtxrin compensation for said 
improvements. Means of notise with the duty of using those means is 
equivalent to actual notice,” (See also Lamar vs. Hale 7? Va 147) 


The Supreme Court in this case, 54 Southeastern page 1050 said: 


" Not only was S. H. Wells bound by notice of the right of appelle 
buy appellants claiming under him are so pound. That Saffel and wife 
nad actual notice of the abhellants right when they purchased tne land 
in question from Wells is conclusively shown by the fact appearing in 
this record that they took from Wells a bond of injemnity against loss 
of damage should the infant parties interested, wren they arrive at 
the age of twenty-one years, assert their right to the land, and also 


_ binding Wells to pay all costs of suit by said infants for that purpose” 


There can be no question under the particular facts in this ease about 
Saffel and wife having notice of the defects in their title previous 

to the erection of the new building upon the propeyty Maside from the 
sonstructive notice which the court declares in its opinios in thee 
case in the Supreme court where it is said:- 


"Tt is an established fake in Virginia that where 2 party purchases 
ah estate which is subject to the right of another, and that right is 
shown by the chain of title papers, the purcnaser Ais charged with 
notice of all the title papers, or papers to which they refer may 

. disclose,upon complete examination. ® 
AAS ETS RE 
mat Zctual nptice is conclusively shown by the taking of the 


90nd which is part of the record in this cause. 
the old Chancery cause of Rebecca Orr VS. Pennington, admainis= 


trator, was in effect a pending cause and was binding upon all par7 





ties thereto and their privies until final adjudication thereol, of 
until the statute of jimitat ions cut off all parties from Siess assert” 


ing their rizhts therein, and each succecding purchaser under hrs. 


Orr became a privy to those procecadings and bound by everything which 


they showed. 

It seems to us there is but. one debatable question belore the 
court, and that is on the question of the rents as to how long the 
plaintiffs are entitled to recover against saffel farses. 8 secy 
tion 2762 of the Code provides: * The defendant shall not be liable 
for such annual value for any longer time than five years before the 
suit... Tne difficult question therefore aris¢s a be when was this 
suit pending? Another question also arises as aa oe particular 
statute referred to is applicable to persons under digability such 
a8 infants. Section 2917 of the Code exempts persons under disabil~ 
ity from tne operation of limitation generaly Our contention however 
is that this suit nas been pending all the while and that the bill 
to review the decree, or to show cause against the decree was not a 
new suit but a revival of tne old suit to finally determine the 
rights of the infants under the questions raised in the hs eis 
suit. The vrocecdinzs in this cause were nothing more than a re- 


nearing of the old matter within the statutory veriod allowed therefor. 
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Pa complain ntea, ff 
{fi 7> re 


Brief of counsel | 


F —_ : a2 . Sa c 4 
dP i U omplainants. 


VYefendar 


— . a « 


of review Filed in the Bircuit Ucurt for ee 


Uscember, term £907, whemebx in a Vhancer: 


Pennington “dministrator 


the Circuit for Lee Younty on said 


of review, demurrer 
yay = 
J , 
~] re 
ih G C lGloie) =, 
cuit Court entered: in said cause of “ebecca Orr 


c) 4 t-. 
af,’ {i 


Lon 


¥! 3 and 


Vihether 





Umiaern«the said decree: ers*a: At IVOS;,  sard’-rigion -has 
taken proeef and fited.in this cause his, repert,; and, em the 
first point shows the humber of years which each of the 
parties respectfully occupied the lands after the dates 


ef ‘said two decrees. ef Aeptemper.nigch, PGS. gradt'*pri i % 


This report findsSthat the annual rental vathue of said 
lands from the time of said complainants being evicted 
therefrom up to and including the year 1908 was (150.00) 
one hundred and fifty dollars per annum; that €mherkxtr 
Rebecca Orr used and, occupied the same for the years fron 
1890" and »1891]1; cthat:/S. H. Wells as vendse of sdid “ebecca 

ad and occupied the same during the years 1992-3+4-5 
ana-6; and, that Bs hs Suga. Bw Serfle; vendees ofS. 


¢ 


Wells, held, used and eccuphed said: bands for the vwrveers 


ae 
LE 97 mE OR TOO Pe PH GH4—5-~6-7—-8 and a part of the year 1909, 
second 
Upen. the kun pointe; requLred bpermbe reported; wpén uy 


a 


said Cridlin he finds th aid ~affle put upon 


after he came into possession of the same, improvements 


y; 
1G ‘eagereovate to % ° 


a a Eat nn 


1 
i 


amounting in t 
Upon, the thard pernt neduared. bgisbe reperted mpon by 

said Cridlinw He finds’ thatewlLiyziePawOrr wife of Rk. “Ss. 

Orr paid to Clamanda Wells-and Mary “ells the sum of 

($141.00°) one hundred and forty-one dollars. and to 

Wm. A. Orr,Sr. the sum of (#72.70) seventy-two dollars and 

seventy cents paid to him by E. W. Pennington,“dministrator 

Gr “Saad EV ta, 

Lt Will be.seen from. an inspectronm’ and reading of “said 
Cridlin's meport thet heowdees Het  undertaks to-pass. wpon 
any of the quebtions raised in the pleadings an this seaey 
he coes not attempt to adjust any of the equitities among 


th@® parties te this suits he leaveswhat for the  decission 
ofthis Court; he simply finds facts; and it is upon these 





facts so found by said Cridlin and the pleadings in thie 
cause this Court must now decree: 

And, to wei shiaeat dee i muestion presented is: &™ whether 
the defendants,Saffles, should be charged with the rents 
and profits of said land from the time they took possession 
of them in 1897 up to and including a part of the 
1909, or for anly five years of such rents and profits 
previous to the filing of said bill of review of said 
complainants in said causee The contention of the complain- 

is ,that they are antitled to the rents and profits upon 
land from said Saffles from the time they took posses= 

sion of said lands, because by law (Section #5424 of the 
Code of 1904 and the decision of the Court of Appeals rendered 
in this cause on the 24th day of June, 1909) this suit was 
open and in effect a pending cause in th Viroukt Court ‘for 
Lee County from the time said two decrees of “eptember, Jléth, 
1889 and 4pril, 2d, 1890 were promounced in the cause ofr 
Rebecca Orr vs. Pennington, Administrator,et als. The holding 
of the Court of Appeals in this cause upon the bill of review 
to the effect that this cause was an open and pending cause 18 
in line with the catwse of “Loolsby vs. St. John 25th Gratton, 
page #146 wherein Judge Moncure on page #163 said:" there 
wes but one case, the case on the bill of review being 

a continuation of the original case in the same Court”. 

Of course, if it be true that the case of Nebecca Urr 
ve. Pennington, Administrator, was in effect a pending and 


open cause from the time of the rendition of said two decrees 


ef “eptember, lieth, S92 April, 2d, 1890, Khuxex then By 


jtuleeeks, without further arguement, that the defendants, 
| 
eafflés', cannot a0 this case @voke the five years »tatute 


of Limitations{ as they seek to do under sections #2760-61=— 





6£=635~64; and if they cannot evoke the provisions of law as 
provided in the sections of the Vode,of 1904 last aforesaid 
referred to, then it ae eee leeks that they should 
be chargeable with the khe rents and profits of said lands 
from the time(1897) they took possession of the same up 

to and including the year 1908 and. onerhlaf of the year 


1909 


Jo & 


By the, peltweitten of the, defendantbe-7ai ted in this” cause 
they allege they have made permanent and valuable improve- 
ments upon said lands at a time when there was reason to 
believe their title good. And they, by said petition, 
seeké@ to have the value of such improvements set off 
against the rents and profits of said lands, and this they 
might have done had they been purchasers of said lands for 
value without notice. But the complainants in this cause 
contend and the Court of 4ppeals in this cause has already 
held that they were not bonifietpurchasers of said lands 
without notice. For the Court of “ppeals in rendering its 

pinion in this cause said:" We have seen that the doctrine 
otare decisgis is unavailable to these appellants ,and their 
claim of being dnecent purchasers for vadue Without notice 
LS gqnedtly as vnavaiiabple, (they. stand. on, mo pneLtter Breued 
than did S. H. Wells under whom they claim, and Wells could 


() grant Or. CE he 


occupy no higher ground than Rebecca 
NEG ,(-8e “westhis .dulwm Viesaked te siheroha ing of tthe, “Me-tie 
land which ebecca Orr proposed to convey to him he would 
have found the cause of Rebecca Urr vs. E. W. Pennington 
Administrator, etc. open and in cane pending cause 

in the Circuit Yourt of Yee County, as the infant defendants 


Perdie and “obert S. Orr, in which they had under the “Statute 


under section #3424 of the Code until six months after they 


attained the age of twenty-cne years to show cause against the 





decree entered therein prejudicial to them", And further 
on in the opinion of the Yourt entered in this cause, it 
further said in passing upon the question as to whether 


vaffles were inocent »ourchasers of said lunds without 


" Not only was S. H. Wells hefieeapaih notice of the 


rights of azppxs appellees, and that v~affell and wife had 


notice: 


actual notice of appellant rights when they purchased the 
land in question from Wells is conclusivé&ty shown by the 
fact appearing in this record, that he took from “ells 

a Bond of indemnity against loss or damages should the 
infant parties interested( appellees) when they did ate 
tain the age of twenty-one years, assert their right 

to the land they(Saffell and Wife) purchased fro Wells, 
or any part thereof, and also minding Wells to pay all 
costs of a suit of said infants for that purpose." 

Thus it will be seen that the Yourt of Appeals has al- 
ready held that these defendants were purchasers with 
notice, and they being xkx purchasers with notice of the 
infirmity of Res title, they cannot claim against the 
rigntful owners, the, improvements: put upon the: land by him. 
Effinger vs. Hall #81 Va.page#95. 4t page #105 the Yourt in 
rendering its opinion in the case last cited said:" +he 
appellee cannot be eharged with any part of the costs of 
these improvements if the same were made by the appellants, 
or of those under whom they claim, with notice of appellees 
claims: er, in; other, words, With netite-~6f he ineirmaey 
in treir titles". The doctrine in this case has never been 


over-ruled or modified; for the Aiiettoate® Cours of in this 


~“tate as well as the Meh ame etre of West Birginia have, 


q 
since the rendition: of the, opinion: Methe principal case, 


been adhered to. ( See Keiser vs. Cubine #101 Va- page #768. 





Yock vs. Mann #49 S.E. #1019, G@FEL Key _ Gof Met 


In line with these same decisions it has been held in 
whose 

West Yirginia: " When one Hakats,title to personal property 
iad being litigated in a pending duit obtains possession there- 
of upon order of another Court and voluntarilly makes improve- 
ments thereon,’ they wil) aS general rule, upon re- 
sterimg such prepertyator the hands, ef the, yeceiver,, bé al- 
lowed compensation for such improvements", Hulings vs. Jones, 


#60 S.E. #874, 


It will be seen from the report of said VYommissioner, 


et ee 
Cridlin, that he simply finds the ¥vedme of the improvements 


put upon said lands by said “affells. He does not find that 
red | 
the vwedme of the improvements so put upon said lands increased 
the value thereof. To our minds it does not neccessarily 
follow that the expenditures of the money which the com- 
wissionpfound that said ~“affells did expend upon said lands 
increasexthe value of these lands. there was no proof taken 
whetever that these expenditures of money in the way of im- 
provements put upon said lands of said “affells increased the 
value thereof one cent; and unless the lands had been in- 
creased in value by placing said improvements thereon noth- 
ing can be allowed said defendants for such expenditures of 
money. The reading of the Statute on this subject being: 

They shall estimate in his favor the value of such 
improvemrnts as were so madett+t++t+++ not exceeding the amount 
actually expended in making them, and not exceeding the 
amount to which the value of the premises is actually increased 
thereby at the time of the assessment. “ection #2763,Hollings- 


worth vs. Funkhouser, 85 Va. #448." 
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VIRGINIA, IN THE CIRCUIT COURT OF LEE COUNTY: 
The plea of S. M. Saffell and A. B. Saffell, defendants , 
to a bill of complaint exhibited against them and others by Perdie 
Orr, for herself and as next friend for her brother, Robert S. Orr, 


at First March Rules, 1908. 


These defendants by protestation not confessing all or any 


part of the matters or things that the said bill of complaint conta- 
indi to" be true in manner and form as the same are therein set forth 
for plea, nadie ie ae to Said bill doth plead and aver that hereto - 
fore and before the said complainant exhibited her said bill in this 
honorable court, to-wit, on the 19th day of December, 1907, the said 
complainant filed her bill of complaint in this court against these 
defendants and against their same co-defendants in this cause, for 

a review of the same decree in the same cause between the same parties, 
and for Lik relief against these de fand ants: and their same co-de fend- 
ants, as the said complainant '<sprays> by her present bill, and which 
bill filed ag aforesaid on the 19th day of December, 1907, was filed 

in open court amd by leave of this honorable court, which bill is stil 
pending in this honorable court, and wet Raabe sai wen and undisposed 
of. A copy of which bill first filed as aforesaid, and undisposed of, 
and of the order of court allowing the same to be fil€d,are herewith 
filed as part hereof marked exhibit " First Bill & Order". 

Wherefore these defendants pray judgment of this hceborable 
court whether they shall be compelled to make ae further or other 
answer to the said bill filed at First March Rules, 1908. -And pray 
to be hence dismissed with their reasonable cost in this behal@ 
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VIRGINIA, Lee County, to-wit: 
3 


ft, A. O. Brown a Notary Public in and for the county and state \ 
aforesaid de certify that James ¥W. Orr.this day personally appeared 
before mé in m, seid county and made osth that the facts stated in the 
) f 
foregoing plea are true to the best of his knowledge and belief. 7. 





Tnhis Mareh end, IQS. 


Ny commission expires May 8th, 1909. 








The Commomoealth of Divgiita, 
To the Sheriff of the County of Lee, Gree 


And have De a this writ. 


vA 
day of ._& year of the Commonwealth. 


A Copy, Teste: GAC SINE OS ee. 
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